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So the motion to adjourn was re-

jected.

The result of the vote was announced 

as above recorded. 

f 

GENERAL LEAVE 

Mr. TAUZIN. Mr. Speaker, I ask 

unanimous consent that all Members 

may have 5 legislative days within 

which to revise and extend their re-

marks and include extraneous material 

on H.R. 2563. 

The SPEAKER pro tempore (Mr. 

FOSSELLA). Is there objection to the re-

quest of the gentleman from Lou-

isiana?

There was no objection. 

f 

BIPARTISAN PATIENT 

PROTECTION ACT 

The SPEAKER pro tempore. Pursu-

ant to House Resolution 219 and rule 

XVIII, the Chair declares the House in 

the Committee of the Whole House on 

the State of the Union for the consider-

ation of the bill, H.R. 2563. 
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IN THE COMMITTEE OF THE WHOLE

Accordingly, the House resolved 

itself into the Committee of the Whole 

House on the State of the Union for the 

consideration of the bill (H.R. 2563) to 

amend the Public Health Service Act, 

the Employee Retirement Income Se-

curity Act of 1974, and the Internal 

Revenue Code of 1986 to protect con-

sumers in managed care plans and 

other health coverage, with Mr. 

LAHOOD in the chair. 

The Clerk read the title of the bill. 

The CHAIRMAN. Pursuant to the 

rule, the bill is considered as having 

been read the first time. 

Under the rule, the gentleman from 

Louisiana (Mr. TAUZIN), the gentleman 

from Michigan (Mr. DINGELL), the gen-

tleman from Ohio (Mr. BOEHNER), the 

gentleman from California (Mr. 

GEORGE MILLER), the gentleman from 

California (Mr. THOMAS), and the gen-

tleman from California (Mr. STARK)

each will control 20 minutes. 

The Chair recognizes the gentleman 

from Louisiana (Mr. TAUZIN).

Mr. TAUZIN. Mr. Chairman, I yield 

myself 3 minutes. 

Mr. Chairman, on behalf of the Com-

mittee on Energy and Commerce, I am 

pleased to open this debate on the Pa-

tient Protection Act. As you know, the 

gentleman from Georgia (Mr. NOR-

WOOD); the gentleman from Iowa (Mr. 

GANSKE); my friend, the gentleman 

from Michigan (Mr. DINGELL); and the 

gentleman from Arizona (Mr. SHADEGG)

are all distinguished Members of the 

Committee on Energy and Commerce. 

And they, along with many others, 

have labored for a long time on this 

legislation, or various versions of it. 
I want to also commend the work of 

the Speaker and the gentleman from 

Kentucky (Mr. FLETCHER) and the 

other committees of jurisdiction, be-

cause all of them have made signifi-

cant improvements in the base text of 

this bill. 
A concern of all of us is the needs of 

American families for health coverage 

and health care. Let me make a point 

that I think is incontrovertible, and 

that is that the most important pa-

tient protection in America is access to 

affordable health insurance, to health 

coverage, and to care. 
Mr. Chairman, new costs and new 

litigation and new bureaucracy can, we 

know, raise the cost of health care, 

and, therefore, the cost of health insur-

ance. Costs will either drive a reduc-

tion in benefit or drive a reduction in 

coverage; and so, as we debate this leg-

islation, let us not pretend that litiga-

tion and bureaucracy and mandates are 

free. While they may provide some pro-

tection for a patient, if they raise the 

cost of insurance and coverage too high 

for other patients, then other families 

lose, and those rights to coverage are 

lost to Americans. 
The Congressional Budget Office does 

not ignore these facts. They state 

clearly that a significant portion of in-

creased costs will be borne by the pur-

chasers switching to less expensive 

plans or cutting back on benefits or, 

worse yet, dropping coverage. That is a 

sobering point. It means that real fam-

ilies would do with fewer benefits and 

less coverage. 
According to the President’s State-

ment of Administration Policy on the 

Senate bill, for example, employers al-

ready faced an estimated 10 to 12 per-

cent premium increase this year alone. 

The statement also notes that employ-

ers tend to drop coverage for their 

workers, for roughly 500,000 individ-

uals, when health care premiums in-

crease by a mere 1 percent. Some esti-

mates have put the number of individ-

uals whose insurance would drop by 

this bill as high as 6.5 million. That is 

simply unacceptable. 
Employer-sponsored health care, re-

member, is voluntary, it is not manda-

tory; and we should not make employ-

ers choose between reducing benefits 

and maintaining health coverage for 

their employees. Employer-sponsored 

health insurance is still voluntary in 

America, and increasing health costs 

will prompt employers to drop cov-

erage or insurance. 
The legislation that does the best job 

of preserving access to insurance and 

minimizing costs, while protecting pa-

tients’ rights to their coverage, is obvi-

ously the best balanced bill; and that is 

what we will search for today. That 

means both eliminating unnecessary 

bureaucracy, litigation and cost; and 

that is why we will support the amend-

ment the gentleman from Georgia (Mr. 

NORWOOD) has worked out with the 

President of the United States to, in 

fact, amend this section to make sure 

we do not unnecessarily drive up insur-

ance costs. I want to commend my 

friend, the gentleman from Georgia 

(Mr. NORWOOD), for that excellent 

work.
Mr. DINGELL. Mr. Chairman, I yield 

2 minutes to the distinguished gen-

tleman from Ohio (Mr. BROWN).
Mr. BROWN of Ohio. Mr. Chairman, I 

thank my friend from Michigan for 

yielding me time. 
Mr. Chairman, in case the President 

has forgotten, the House of Representa-

tives is the people’s House. The peo-

ple’s House. It is not the insurance in-

dustry’s House. We do not report to 

Aetna or to Prudential or to Blue 

Cross/Blue Shield or to Golden Rule; we 

report to the people, our districts, and 

the people of this country. Our job is to 

do what is in the best interests of the 

individuals we serve. It is not to sus-

tain the health insurance industry’s 

privileged position above the law. 
For over 4 years, my friends, the gen-

tleman from Michigan (Mr. DINGELL)

and the gentleman from Iowa (Mr. 

GANSKE), have been repeating the same 

simple message: if HMOs face no con-

sequences when they put consumers 

through the wringer, then HMOs will 

continue to put consumers through the 

wringer.
Making HMOs face the consequences 

is not going to lead to skyrocketing in-

surance rates. For example, in the 3 

years Texas has allowed HMO enrollees 

to sue, there has been only a handful of 

lawsuits. The right has not led to a 

flood of lawsuits or to higher pre-

miums; it has led to legitimate health 

insurance, insurance that actually cov-

ers what it says it will cover. The key 

to addressing the problems so many of 

our constituents face when dealing 

with their insurer is to hold HMOs ac-

countable for their actions. 
There is only one bill on the floor 

today that does not emasculate the ex-

ternal review and right to sue provi-

sions to the point of meaningless mess. 

The Ganske-Dingell bill is the only bill 

on the floor today that does what it 

says it will do. It changes the rules of 

the game so that HMOs will not cheat 

the public. Unfortunately, the Fletcher 

bill and the Norwood-Bush bill cheat 

the public to protect insurance com-

pany HMOs. 
For more than 4 years, the public has 

been asking us to do something about 

HMOs that treat enrollees like an un-

wanted liability, rather than a paying 

patient. Putting the shoe on the other 

foot, making HMOs liable for the harm 

they do, is the best way to change their 

behavior. This is our chance to do the 

people’s bidding. Let us do it. 
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Mr. TAUZIN. Mr. Chairman, I am 

pleased to yield 2 minutes to the gen-

tleman from Florida (Mr. BILIRAKIS),

the chairman of the Subcommittee on 

Health of the Committee on Energy 

and Commerce. 
Mr. BILIRAKIS. Mr. Chairman, I 

thank the gentleman for yielding me 

time.
Mr. Chairman, I rise today in support 

of patients. I rise today in support of 

Americans who deserve a health care 

system that works for them. My work 

in this body, as so many know, has fo-

cused on health care issues, and I have 

worked hard with many of my col-

leagues to improve the quality of 

health care for all Americans. 
One of the most important things we 

can do this Congress is pass strong pa-

tient protection legislation which can 

be signed into law. We must work to 

ensure that a Patients’ Bill of Rights 

will become law. 
Two years ago this Chamber hosted a 

similar debate which most of you re-

member. We are back again consid-

ering legislation to improve the qual-

ity and availability of health care for 

all Americans. Enactment of patient 

protections would immediately im-

prove the quality of care for millions of 

Americans, and that is why we must 

work together to secure passage of pa-

tient protection legislation this year. 
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In past debates, I chastised an admin-

istration that stubbornly, stubbornly 

rejected anything short of its own pro-

posal for health reform. I argued that 

‘‘The price of such intransigence would 

again be paid by patients across the 

country,’’ and it was. 

Now I am proud to stand before my 

colleagues today and support patient 

protection legislation that has bipar-

tisan support and, most importantly, 

the support of a President who was 

willing to listen and to compromise. 

The leadership of President Bush, of 

the gentleman from Illinois (Mr. 

HASTERT), the Speaker of the House, 

and of the gentleman from Georgia 

(Mr. NORWOOD), my very good friend, 

have been invaluable in getting us to 

this point. 

As I quoted in a recent Dear Col-

league: ‘‘It is not enough to do good; 

one must do it the right way.’’ Com-

promise is the right way, and I support 

patients’ rights by supporting the 

amendments to the Ganske bill. An all- 

or-nothing attitude is unacceptable. 

Let us do good for our constituents 

now.

I challenge those who support pa-

tients’ rights. Put people ahead of poli-

tics and work with us, not against us, 

to achieve this goal. 

Mr. DINGELL. Mr. Chairman, I yield 

myself 3 minutes. 

Mr. Chairman, in the 40-plus years I 

have served here, I have never seen 

such a remarkable situation. Last 

night, we were presented with a piece 

of legislation that no one had ever seen 

before. The proponent thereof could 

not explain it, did not know what is in 

it. We will see it later today. I hope at 

that time he has a better appreciation 

of what his proposal does. 
It will be offered as an amendment to 

the bill, H.R. 2563, the Bipartisan Pa-

tient Protection Act. It is my hope 

that the House will pass this bill, send 

it to the Senate, and we can afford 

American patients a decent level of 

protection.
One thing has remained constant: We 

need strong, enforceable, meaningful 

patient protections. The base bill is a 

good bill. It is the right one for mil-

lions of Americans who suffer denial, 

delay, and injuries at the hands of 

HMOs who are, like foreign diplomats, 

totally exempt from lawsuits, a unique 

class in our society. 
This bill would have seen to it that 

the rights of Florence Corcoran, who 

lost her baby due to a bad HMO med-

ical decision, would have had relief. It 

would have helped Basile Pappas, who 

was denied proper treatment, and it 

would have prevented permanent quad-

riplegia as a result of an HMO’s refusal 

to approve covered treatment. The bill 

would have helped another gentleman, 

Mr. Lancaster, who was arbitrarily de-

nied coverage for in-patient psy-

chiatric treatment and instead was 

sent home, where he committed sui-

cide.
None of these protections in the bill 

means anything without the ability to 

see to it that they are enforced. En-

forcement of rights is everything, and 

rights without a measure to enforce 

them are totally meaningless. 
HMOs that make bad medical deci-

sions should be treated no differently 

than any other wrongdoer, and when 

they engage in the practice of medi-

cine, they should be treated the same 

as doctors. But they seek special treat-

ment, an exemption from meaningful 

litigation and, indeed, an exemption 

from responsibility. 
If the Norwood amendment passes, 

which we saw for the first time in 

printed form this morning about 8 

o’clock, HMOs would be held to dif-

ferent and looser standards than doc-

tors and hospitals. The so-called ‘‘rem-

edy’’ would actually wipe away State 

laws that protect patients against 

wrongdoings now and would roll back 

the law. The Norwood remedy is a 

sham, because in almost all instances, 

consumers would never see the State 

court which is the best place for them 

to be. Indeed, patient protections now 

will not work if the flawed Norwood re-

view process is put in place. The Nor-

wood amendment would reduce the role 

of external reviewers and delay care to 

patients.
This House should pass H.R. 2563 

without the cynical protections sought 

by the White House and Republican 

leaders and without the budget-break-
ing tax breaks and without a last- 
minute rewrite of consumer protec-
tions.

Mr. Speaker, I urge the adoption of 
the legislation and rejection of the 
Norwood amendment. 

Mr. TAUZIN. Mr. Chairman, I am 
pleased to yield 2 minutes to the gen-
tleman from North Carolina (Mr. 
BURR), the vice chairman of the Com-
mittee on Energy and Commerce. 

Mr. BURR of North Carolina. Mr. 
Chairman, today will be a heated de-
bate. We will hear people criticized 
today that just yesterday were praised. 

To the Members in this Chamber, do 
not lose focus on one thing. There is 
one Member who has had his eye on the 
American people for years on this 
issue. His name is Dr. CHARLIE NOR-
WOOD. For those who criticize him 
today, but praised him yesterday, let 
no person believe that he is not doing 
what he thinks is in the best interest 
of every American. 

The fact is that we do have new legis-
lation. This institution can perfect 
things that are flawed, and I believe 
today that we are doing that. We will 
start with a base bill that incorporates 
the thoughts of many good colleagues, 
but because of the need to extend pa-
tient protections today to the Amer-
ican people, the gentleman from Geor-
gia was brave enough to negotiate with 
the President until they came to an 
agreement on a piece of legislation he 
could sign and that protection could be 
extended.

This is not about who wrote it or 
whose amendment it is. Yes, it is about 
what it says, but it is about whether it 
can be signed into law. This bill, 
amended by the Norwood language and, 
hopefully, several other amendments, 
can be signed into law and extended to 
the American people today; and this 
body will make a mistake if it does not 
support the Norwood amendment and 
provide patient benefits for the Amer-
ican people. 

Mr. DINGELL. Mr. Chairman, I yield 
1 minute to the distinguished gen-
tleman from Ohio (Mr. STRICKLAND).

Mr. STRICKLAND. Mr. Chairman, 
the American Medical Association has 

said it well when they asked the ques-

tion, Why should we oppose the Nor-

wood amendment? They said we should 

because it overturns the good work 

done by States in protecting patients. 
We should oppose the Norwood 

amendment because it reverses devel-

oping case law that allows patients to 

hold plans accountable when they play 

doctor. We should oppose the Norwood 

amendment because it contains overly 

broad language that will remove most 

cases to Federal court. We should op-

pose it because it raises barriers for pa-

tients to make their case in court. And 

we should oppose it because it provides 

patient protections, but does not allow 

the enforcement of those rights in 

court.
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We are dealing with life-and-death 

matters today. In southern Ohio, Patsy 

Haynes, a 31-year-old mother who 

needs a bone marrow transplant in 

order to live, is being denied that 

transplant because of her insurance 

company. We need the right for the 

Patsy Haynes families and every other 

family to go to court and to get what 

they rightly deserve. The American 

people deserve no less. 
The CHAIRMAN. Without objection, 

the gentleman from North Carolina 

(Mr. BURR) controls the time. 
There was no objection. 
Mr. BURR of North Carolina. Mr. 

Chairman, I yield 2 minutes to the gen-

tleman from Ohio (Mr. TRAFICANT).
Mr. TRAFICANT. Mr. Chairman, 

President Clinton’s first act was to cre-

ate a high-profile commission headed 

by now Senator CLINTON to fix health 

care. Eight years, and nothing. 
President Clinton promised to raise 

minimum wage. Eight years, nothing. 
President Clinton said he would fix 

prescription drugs, and 8 years, noth-

ing.
President Clinton had to be embar-

rassed to sign into law Republican re-

form of IRS and welfare. The truth is, 

the Democrats had 50 years to reform 

welfare, IRS, Social Security, Medi-

care, health care, prescription drugs. 

Nothing.
I will vote for President Bush’s plan 

today, and I will vote for the Norwood 

amendment for four reasons. Number 

one, what good is a Cadillac insurance 

policy if your company goes out of 

business?
Number two, Americans will lose 

their insurance if costs are prohibitive. 
Number three, increased costs will 

force small employers especially to 

cancel plans, give bonuses, and we will 

have more uninsured. 
Finally, the heavy liability factor 

will force major manufacturers to 

leave America like rats fleeing a ship 

on fire to countries with no insurance, 

no regulations, no IRS, no liability, no 

pensions, and wages of $1 an hour. 
We have 43 million uninsured. I do 

not want any more uninsured Ameri-

cans in my district. 
I will vote today for the only prac-

tical reform health care plan to get a 

vote, and that is the President’s, as has 

been tailored by the Norwood amend-

ment. I commend the gentleman from 

Georgia and I commend the Republican 

Party for coming forward with a plan, 

like it or not. The Democrats failed to 

perform.
Mr. DINGELL. Mr. Chairman, I yield 

1 minute to the distinguished gen-

tleman from New Jersey (Mr. 

PALLONE).
Mr. PALLONE. Mr. Chairman, it up-

sets me a great deal to hear my Repub-

lican colleagues on the other side say 

that their plan today is going to pro-

vide more access for the uninsured, 

more access to health care, and some-

how, the President is going to sign 

this. How cynical. 
The President has never signed an 

HMO reform bill. The President has no 

intention of signing a bill. If that were 

the case, then why are they mucking it 

up?
He talks about bureaucracy, mucking 

up this bill with all the things that are 

unrelated to HMO reform: malpractice, 

medical malpractice, MSAs, medical 

savings accounts. These things do not 

belong in this bill. These things are 

being put in this bill today so when it 

goes to conference, the bill is killed 

and is dead just like it was 2 years ago. 
They talk about providing more peo-

ple access to care or somehow, they are 

going to redress the denial of care. 

Well, then, if that is the case, why in 

the world are they putting in these 

roadblocks so that if I am denied care, 

I cannot even get to an external review 

panel that is going to be independent 

and is going to reverse that denial of 

care?
They put in so many roadblocks in 

here, nobody is ever going to be able to 

reverse a denial of care. Forget the 

courts. That is not the issue. 
Mr. TAUZIN. Mr. Chairman, I yield 

myself 30 seconds. 
Mr. Chairman, let me take this 30 

seconds to introduce the gentleman 

from Georgia (Mr. NORWOOD), my 

friend. Many of us claim ownership of 

legislation around here, correctly and 

incorrectly, but if there is one person 

in this Chamber who owns the issue of 

patient protections, it is the gentleman 

from Georgia (Mr. NORWOOD). He wrote 

the first bill. 
I saw his first draft. We read it to-

gether on an airplane coming back 

from Boston Harbor where we dem-

onstrated against the awful IRS and in-

come tax together. But as we rode 

back, I saw the first rough draft of this 

bill.
Mr. Chairman, the gentleman from 

Georgia (Mr. NORWOOD) owns this issue, 

no matter how many other people 

claim it. The gentleman from Georgia 

has been a stalwart to get this issue to 

the President. 
Mr. Chairman, I yield 5 minutes to 

the gentleman from Georgia (Mr. NOR-

WOOD), a member of the Energy and 

Commerce Committee. 
Mr. NORWOOD. Mr. Chairman, I 

thank the gentleman very much for 

yielding me the time, and I am very 

grateful for the opportunity to perhaps 

straighten out a little bit maybe of 

what has been said. 
I say to my colleagues, the first 

thing is I believe in my soul that the 

President of the United States does, in 

fact, want a bill to protect patients. I 

do not have any doubt about it. He has 

told me that on many occasions, all 

the way back to governor. 
I also respect the office of the Presi-

dency, and I believe that unless we get 

his signature, we are going to be con-

tinuing to do the same thing that we 

have done now for 6 years. 
This is not just about passing a bill. 

This is about changing the law of the 

land so patients can be protected in a 

health care system that has radically 

changed over the last 30 years. 
I make no apologies to any of my col-

leagues. I think my colleagues know 

pretty well where I come from on this 

issue. I have great affection and re-

spect for the gentleman from Iowa (Mr. 

GANSKE) and the gentleman from 

Michigan (Mr. DINGELL) and the gen-

tleman from Arizona (Mr. BERRY). I ba-

sically support the bill. Why in the 

world would I not? I helped write the 

bill. I am not against that bill at all. 

What I am against is not having a 

change in the law. 
Now, what I have done is, I have tried 

to figure out to the best of my ability 

what could we do to acquire the signa-

ture of the President of the United 

States and, at the same time, maintain 

at least what I humbly think is the 

reason all of this got started. 
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I am real excited, I have to say, I am 

real excited that in our bill, in the 

Ganske-Dingell-Berry bill, that the 

President is willing to sign our patient 

protections. All of us know how impor-

tant those are. Some of us know, as 

well as I know, what is in there. I am 

very pleased about that. 

I am very pleased that now the Presi-

dent is willing to sign, for example, our 

access pieces. I am excited about that. 

Those are off the table now. The prob-

lem is, for the President, that he wants 

to sign a bill that he can have some 

input into. Now, that is fair. 

There are some poison pills for this 

President in our bill, as were poten-

tially poison pills in the Norwood-Din-

gell bill a couple of years ago that 

President Clinton would not have 

signed. I fought a lot of people to make 

sure those poison pills in the Norwood- 

Dingell bill were not there. Guess who 

I fought. I fought my friend, the gen-

tleman from Illinois (Mr. HASTERT). I 

fought almost every Member of the Re-

publican Conference, and I stayed 

steady to a principle that I believed we 

should have, which is there should be 

some limit on liabilities. 

It is totally unfair to people to put 

their profession, their business, their 

family, their wealth in a position 

where they could lose it all just be-

cause somebody may have a particu-

larly talented trial lawyer. That is not 

fair. But I never would put those in or 

go along with putting those in the Nor-

wood-Dingell bill because I knew Presi-

dent Clinton would not sign that. I was 

trying to get this law changed because 

we are now in the sixth year. 

Patients are not any better off today 

after 6 years than we were 5 years ago, 

and it is time to bring this gridlock to 

an end. I have looked for a way with 
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this President that we might take 

some poison pills out for him. The 

founders said, if we want a law of the 

land, the President of the United 

States has to sign it. For a President of 

the United States to sign a bill, he is 

going to participate. This President 

feels very strongly that we should have 

the bill, but he wants some protections 

in there. 
So we were getting from him an 

agreement to sign a bill that does 

what? It gives us the patients’ protec-

tions exactly like we wrote. It gives us 

an external review panel made up of 

independent people. That is so impor-

tant for the patients, and we need that 

signed.
It is a bill that says, for the first 

time in years, every American in this 

country can choose their own doctor. 

That is so important. Does it say what 

we are trying to do or what the Presi-

dent is trying to do: that we are not 

going to hold HMOs liable for their ac-

tions when they deny care, when they 

deny a benefit or delay a benefit and 

they kill or harm some of the people 

that have been used up here as an ex-

ample? Does anybody really believe 

that I want to do that? That I do not 

want to hold their feet to the fire? 
I promise I want to put their feet in 

the fire on this; but there is a way to 

do that where we also can get this bill 

signed and achieve our other things. 
We will talk about the amendment 

later. But I want everyone to under-

stand I support this bill. But I support 

one even more that will go into law. 
Mr. DINGELL. Mr. Chairman, I yield 

2 minutes to the distinguished gen-

tleman from Iowa (Mr. GANSKE).
Mr. GANSKE. Mr. Chairman, I would 

say that it is a privilege to follow my 

good friend, the gentleman from Geor-

gia (Mr. NORWOOD) up here. He has been 

a stalwart in fighting for patient pro-

tections, even if I have had to take a 

little Maalox over the last few days. 
We will debate the Norwood amend-

ment in a little more detail, but I do 

want to read a letter from the New Jer-

sey Medical Association dated August 

2, 2001. ‘‘The Coldest Day in August,’’ is 

how it is titled by Dr. Angelo Agro, 

president of the Medical Society of 

New Jersey. 
It says: ‘‘Across the Nation patients 

are waking up to the coldest day in Au-

gust on record because policy makers 

are swaying to the needs of the mighty 

HMO industry rather than those of pa-

tients and healthcare providers. The 

proposed compromise by Representa-

tive CHARLES NORWOOD leaves New Jer-

sey patients in the cold and drives phy-

sicians into the freezing snow. 
‘‘In New Jersey the compromise un-

dermines and very likely preempts the 

landmark Healthcare Carrier Account-

ability Act signed just this week by 

acting Governor Donald DiFrancesco. 

The proposed plan will drag most 

claims to out-of-state courts through 

an anemic Federal legal process. Fur-

thermore, it stacks the system against 

patients through an appeals process 

and gives no remedy to patients once 

their physicians have provided needed 

care.
‘‘As physicians and as patients advo-

cates, we urge our New Jersey Congres-

sional Delegation to continue its out-

standing record on patient protection 

by opposing this emasculated version 

of the Patients’ Bill of Rights.’’ 
That is signed Angelo Agro, M.D., 

president of the Medical Society of 

New Jersey. 
We can have differences of opinion, 

but this does make a difference in a 

terms of a policy. 
There are a number of issues, but the 

one with which I am most concerned is 

that the Norwood amendment would 

preempt new State laws in 10 States: 

Arizona, California, Georgia, Lou-

isiana, Maine, New Jersey, Oklahoma, 

to name several. This is on page 20, line 

20 through 22. 
Mr. DINGELL. Mr. Chairman, I yield 

1 minute to the distinguished gen-

tleman from Arkansas (Mr. SNYDER).
Mr. SNYDER. Mr. Chairman, I thank 

the gentleman from Michigan for yield-

ing time to me. 
As a family practitioner, I have had 

the experience of thinking a patient 

needs to have counseling. I have to 

take them into a room, have them dial 

a 1–800 number to their insurance com-

pany, have the clerk who picks up the 

phone at the end make the decision 

about whether they get counseling, 

who they see, and how many sessions 

they get. 
That is practicing medicine. That is 

delivering medical care. That is why it 

is my opinion that the Norwood 

amendment destroys this bill. Please 

read page 15. I know my Republican 

colleagues had a caucus this morning. 

They discussed this State preemption 

issue. Please read page 15 of the Nor-

wood amendment. 
It clearly states: ‘‘Yes, States can 

continue to have the liability provi-

sions for the delivery of medical care,’’ 

but then it defines that anything that 

the insurance company has to do with 

making decisions about claims deter-

minations is not medical care. 
The example I gave, the 800 number, 

they say, No, that is not medical care. 

Mr. Chairman, that is medical care. 

When that clerk at the end of the 

phone makes decisions, they should be 

held just as liable as the family doctor. 
The Norwood amendment destroys 

the growing protections that are devel-

oping in State law. This amendment 

needs to be voted down. 
Mr. DINGELL. Mr. Chairman, I yield 

1 minute to the distinguished gentle-

woman from California (Mrs. CAPPS).
Mrs. CAPPS. Mr. Chairman, I rise in 

support of the Ganske-Dingell Pa-

tients’ Bill of Rights. This bill gives 

the American people strong, enforce-

able protections from the abuses and 

hard edges of the HMOs. It returns con-

trol of medical decisions to doctors and 

their patients, and takes it out of the 

hands of the bean counters. It guaran-

tees patients access to health care they 

desperately need. 
I am a nurse. We nurses and our pa-

tients are particularly pleased by the 

whistleblower protections included in 

Ganske-Dingell. They would protect a 

nurse or other health professional who 

wants to blow the whistle on sub-

standard care to a regulatory agency 

or accreditation body. 
I want to urge my colleagues to op-

pose the amendments to weaken this 

underlying bill. Ganske-Dingell holds 

HMOs accountable when they harm pa-

tients by denying them care. HMOs 

have been willing to trade patient safe-

ty for lower costs and higher profit 

margins. Ganske-Dingell gives patients 

the tools they need to protect them-

selves.
With all due respect to our colleague, 

the gentleman from Georgia (Mr. NOR-

WOOD), his amendment would eliminate 

this essential protection. That weakens 

State laws and would dilute the ability 

to effectively enforce the Patients’ Bill 

of Rights. His amendment would give 

the HMOs special protections that no 

other business or industry has. 
This bill should be about protecting 

patients, not HMOs. Mr. Chairman, I 

urge my colleagues to support the bill 

and oppose the Norwood, Fletcher, and 

Thomas amendments. 
Mr. DINGELL. Mr. Chairman, I yield 

1 minute to the distinguished gentle-

woman from California (Ms. ESHOO).
Ms. ESHOO. Mr. Chairman, I thank 

the gentleman for yielding time to me. 
Mr. Chairman, I rise in support of the 

bill offered by the gentleman from 

Iowa (Mr. GANSKE) and the gentleman 

from Michigan (Mr. DINGELL), which is 

the real patient protections bill. 
For many years, we have been trying 

to bring the pendulum back to the cen-

ter to bring some accountability to the 

process of health care, where patients 

are enrolled with an insurer to give 

them the kind of rights that they need; 

to bring the physician and the patient 

relationship back to the sacred center 

where it belongs. 
Last night something happened. The 

gentleman from Georgia (Mr. NOR-

WOOD), a dentist, brokered something 

with the White House, and we are being 

asked to trust. 
I want to tell the Members some-

thing, I want to verify for my constitu-

ents. This is the group that has voted 

to permit more arsenic in drinking 

water. This is the group that supports 

offshore oil drilling. This is the group 

that wants to drill in ANWR. This is 

the President that rejects a global 

warming treaty. This is the group that 

will not ratify biological warfare bans. 
Do Members know what? I do not 

trust that record. I do not think this is 
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the group I want to go with. I want real 

patient protection rights. We should 

reject this attempt to dress it up as 

something that it is not. 
Mr. DINGELL. Mr. Chairman, I yield 

2 minutes to the distinguished gen-

tleman from Arkansas (Mr. BERRY).
Mr. BERRY. Mr. Chairman, I thank 

the gentleman for yielding time to me. 

I thank the ranking member, the gen-

tleman from Michigan (Mr. DINGELL),

the gentleman from New Jersey (Mr. 

ANDREWS), the gentleman from Iowa 

(Mr. GANSKE), and all the people who 

have worked so hard on trying to get a 

legitimate Patients’ Bill of Rights on 

this floor so we could vote on it, so the 

American people would have what they 

have tirelessly asked for, and that our 

people could get the health care they 

have paid for. 
It is unbelievable to me that today 

we are going to allow an amendment to 

this bill that will make it possible once 

again for the insurance companies to 

mistreat, abuse, take advantage of the 

American people for time immemorial, 

it appears, right now. 
We are going to be standing here a 

year from now, and we are going to see 

these same pictures the gentleman 

from Iowa (Dr. GANSKE) has been show-

ing us ever since I have been in this 

House. They are horrible pictures. The 

thought of an insurance company doing 

this to a child is unbearable and unbe-

lievable to all of us. 
But we are going to take up an 

amendment today and a bill today that 

would make it possible for the insur-

ance companies to continue to do this, 

only with more impunity. We are not 

going to be able to hold them account-

able for anything. We are going to su-

persede State law; and to make mat-

ters even worse, Mr. Chairman, this 

bill is going to cost $20 billion, and we 

are going to use the magic pay-for card 

to pay for it. 
I do not know where this card money 

comes from, but we are going to start 

issuing them to anyone. Anytime we 

have a bill and we do not know where 

to get the money for it, get the magic 

pay-for card for it. Members can see it, 

surely. All we have to do is present it 

and everything is already all right. We 

are not even going to pay for this bill. 
We had the pay-fors in this bill last 

night, and the Committee on Rules 

took it out. It is unbelievable that we 

would allow the insurance companies 

to continue to take advantage of the 

American people. 
Mr. Chairman, I urge our Members 

not to vote for this terrible piece of 

legislation.
Mr. DINGELL. Mr. Chairman, I yield 

1 minute to the distinguished gen-

tleman from Maryland (Mr. HOYER).
Mr. HOYER. Mr. Chairman, I rise on 

behalf of this bill. 
What is this bill? It is the bill that 

the gentleman from Georgia (Mr. NOR-

WOOD) got on the floor and said he sup-

ports. It is a bill that, in 1999, 275 of us 

voted for in a bipartisan fashion, and in 

a bipartisan fashion for 24 months we 

have labored to pass that bill. We did 

pass it, and it was bottled up in con-

ference committee because the Repub-

lican leadership did not want it to be-

come law. 
The gentleman from Georgia (Mr. 

NORWOOD) wants a bill that can be 

signed. I agree. But the way to get a 

bill that can be signed is to show where 

the bill ought to be, and those 275 of us 

for the underlying bill should vote for 

that bill today and send it to con-

ference, have the conference work on 

it, and let the President come to the 

conference; not, with all due respect to 

my friend, the gentleman from Georgia 

(CHARLIE NORWOOD), one Member, but 

to the conference, to the Senate and 

House, after they have worked their 

will and passed a real Patients’ Bill of 

Rights.
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Let us adopt the base bill and reject 

the three amendments. 
Mr. Chairman, the American people need 

and deserve a real Patients’ Bill of Rights. 
This legislation ensures that doctors make 

medical decisions, not insurance company bu-
reaucrats. 

It gives every American the right to choose 
his or her own doctor. It ensures broad access 
to specialists. It prohibits incentives to limit 
care. And, yes, it allows patients to hold man-
aged care companies accountable when they 
make decisions that injure or kill. 

Responsibility! What’s more American than 
that? Yet, the Republican leadership has 
fought legal liability tooth and nail. 

They said strong liability provisions would 
cause insurance premiums to skyrocket. But 
that didn’t happen in Texas, where then-Gov-
ernor Bush let a Patients’ Bill of Rights be-
come the law in 1997 without his signature. 

They claimed that managed care liability 
would cause people to lose their insurance. 
But that didn’t happen in Texas. 

And they said strong liability provisions 
would open the floodgates of litigation. But 
that didn’t happen. Only 17 lawsuits have 
been filed under the Texas law in 4 years. 

Today, they’re trying to gut meaningful re-
form with these amendments. 

Arbitrary damage caps are a perfect exam-
ple. I’m always amazed that some of the same 
people who think a jury is perfectly competent 
to decide whether a man or woman lives or 
dies is somehow incompetent to decide 
whether a person has been injured by neg-
ligence and the extent of the injured party’s 
damage. 

I urge my colleagues to vote for this bipar-
tisan bill and to vote against these amend-
ments. Let’s level the playing field between 
patients and their doctors and managed care 
companies. 

Mr. TAUZIN. Mr. Chairman, I am 

pleased to yield 3 minutes to the gen-

tleman from Arizona (Mr. SHADEGG), a 

distinguished member from the Com-

mittee on Energy and Commerce who 

has put a great deal of effort in this 

compromise.

Mr. SHADEGG. Mr. Chairman, I 
thank the gentleman for yielding me 
this time. And I rise in strong support 
of this legislation, and I rise in strong 
support of the gentleman from Georgia 
(Mr. NORWOOD).

Make no mistake about it, there is 
no greater champion of patients’ rights 
in this country than the gentleman 
from Georgia. And anybody who says 
that the agreement that the gentleman 
from Georgia negotiated with the 
President last night does not protect 
patients, does not know this issue and 
is just playing politics. 

Well, it is time for politics on this 
issue to end and for substance to 
emerge. Let us talk about what is in 
this bill. 

Number one, every single patient 
protection in the original Norwood- 
Dingell bill and in the original Ganske- 
Dingell bill is in this bill. The patient 
protections are there. 

So comes the criticism on liability. 
Well, let us talk about liability. For 
those who say this protects plans from 
being sued, they are not being honest, 
because whether the external review 
panel sides with a patient and says the 
plan was wrong, or whether the exter-
nal review panel sides with the plan 
and says the plan was right, that indi-
vidual can have a lawsuit. They have a 
right to recover damages. 

Let us talk about the current state of 
the law. The current state of the law in 
America is atrocious. It says if a 
health care plan injures someone 
through their negligence, through their 
conduct, they are immune. That is 
dead wrong. I know the Corcoran case 
inside out and backwards, and it is 
time to reverse that precedent. 

The reality is both sides agree that 
that policy of absolute immunity for 
HMOs that hurt people must end. This 
bill strikes a fair balance. It says that 
an external review panel, made up of 
expert doctors who are practicing phy-
sicians, will review the decision of the 
plan and will decide if the plan was 
right or if the plan was wrong. If they 
decide the plan was wrong, yes there is 
a lawsuit and that individual will re-
cover damages. 

But let us look at the flip side of that 
issue. Let us say they decide the plan 
was right, and many would say that is 
a reasonable structure; that the panel 
second-guessed, reviewed through ex-
perts, the current status, where plans 
can simply deny care and walk away, 
but under that set of circumstance, 
even if this expert panel made up of 
doctors says the plan was right, that 
individual can still go to court. The 
AMA, when I argued this issue with 
them last year, said, well, what if the 
plan was wrong. It is a shocking lack of 
faith with doctors, but they won. The 
AMA is getting what they want. Even 

when the panel says the plan was right, 

the individual can go to court and sue. 

That is liability, that is fair, that is a 

very reasonable compromise. 
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This is a good bill, and I urge my col-

leagues to support it. 
Mr. DINGELL. Mr. Chairman, I yield 

1 minute to the gentlewoman from 

Florida (Mrs. MEEK).
Mrs. MEEK of Florida. Mr. Chair-

man, I stand in strong opposition to 

the Norwood amendment because I 

have been there and I have done that 

and I have seen what happens when 

HMOs are in charge of health care, par-

ticularly in lower-income commu-

nities. It is a scam. Wake up, before 

this comes into our community. 
The President cannot make govern-

ment. He cannot make legislation. He 

is in the executive branch. So let us be 

sure that we do our job and he does his. 

Whoever heard of that before? 
Two obvious examples stand out 

here. Our people need to be treated 

fairly. We need a patients’ bill of 

rights. We need the Dingell bill, and we 

need it now. And we need to stop this 

frustration of going through all this 

nomenclature of medical terms. We 

just need to get a patients’ bill of 

rights that is fair to all patients, that 

will treat everybody the same, and be 

sure they have some redress. 
I do not trust insurance companies. 

Why should I? They have never been 

fair to the people I represent. Do you 

think I am going to do it now? No. Be 

sure that you support the Dingell bill, 

it is the bill that is happening. 
Mr. TAUZIN. Mr. Chairman, I yield 

11⁄2 minutes to the gentleman from 

Louisiana (Mr. COOKSEY).
Mr. COOKSEY. Mr. Chairman, this is 

an important piece of legislation be-

cause it is important for the health 

care of the Americans who need good 

quality health care. 
Long before I was a Member of Con-

gress, I was a physician. And when I 

finished medical school, I guess I was 

somewhat idealistic because I expected 

to always be in an examining room 

with a patient and have that sac-

rosanct physician-patient relationship 

in which I was trying to make a diag-

nosis and carry out a treatment, 

whether in the examining room or the 

operating room. 
But over the years, we have evolved 

to a system that we have HMOs and 

HMO regulators; we have government 

regulators; we have a whole litany of 

people that are in that examining 

room, if not in body, in spirit. And 

these people are, in effect, practicing 

medicine or having a disproportionate 

influence on the practice of medicine 

when they have never gone to medical 

school. They do not know what medi-

cine is about. 
Unfortunately, some of these groups 

that are there in spirit are mean spir-

ited. So we do need reform. We do need 

patient protection. And this piece of 

legislation will ensure that, number 

one, the employer-based system will be 

intact and will not be undermined. 

And, number two, it will go a long 

ways towards reestablishing the pa-

tient-physician relationship and get-

ting all of those other people out of the 

examining room, whether they are 

there in spirit or in reality. 
Mr. DINGELL. Mr. Chairman, I yield 

1 minute to the gentlewoman from New 

York (Mrs. MCCARTHY).
Mrs. MCCARTHY of New York. Mr. 

Chairman, the last 24 hours of game- 

playing with people’s lives by the lead-

ership has left a huge mark on the 

House of Representatives. 
Let us look at the score card in the 

last 24 hours. This week, special inter-

est groups have two wins and the 

American people have zero. Yesterday, 

with the energy people, the oil compa-

nies won; today, with the so-called pa-

tients’ bill of rights, insurance compa-

nies, unfortunately, are going to win 

again.
Under the House leadership bill and 

the so-called patients’ bill of rights, 

many of our constituents are going to 

have to have their health care needs 

compromised. However, there are a few 

good things in this package. 
We have been working very hard to 

make sure our hospitals get prompt 

pay. In other words, the HMOs and the 

insurance companies have been holding 

back the monies to our hospitals. That 

is pure wrong. Our nurses and our 

health care people need the whistle- 

blower protection act, and that will be 

in there. 
But all in all, despite these good pro-

visions, it is clear that special inter-

ests are the real winners in this deal. 

And I am sure of one thing: we need 

campaign finance reform to get the 

special interests out of this Congress. 
Oppose the Norwood amendment and 

support the Ganske-Dingell bill. It puts 

patients’ interests first, not special in-

terests.
Mr. TAUZIN. Mr. Chairman, may I 

inquire of the chairman who has the 

right to close on this portion? 
Mr. DINGELL. Mr. Chairman, how 

much time do we both have? 
The CHAIRMAN. The gentleman 

from Michigan (Mr. DINGELL) has 3 

minutes remaining and the gentleman 

from Louisiana (Mr. TAUZIN) has 1 

minute remaining. The gentleman 

from Louisiana has the right to close. 
Mr. DINGELL. I will respect that, of 

course, Mr. Chairman. 
Mr. Chairman, I yield 1 minute to the 

gentlewoman from the Virgin Islands 

(Mrs. CHRISTENSEN).
Mrs. CHRISTENSEN. Mr. Chairman, 

this doctor stands with America’s doc-

tors and our patients in support of H.R. 

2563. The base bill is not about suing, it 

is about making sure that insurance 

companies and HMOs are held account-

able when they prevent a patient from 

getting the care they need. 
We must reject the killer amend-

ments which would shield the HMOs 

from the same accountability that 

every doctor and hospital as well as 

every other business is liable for, for 
our protection. And the HMOs must be 
laughing at the $1.5 million cap that is 
proposed. With their profits, that fig-
ure is so small it will be no incentive 
for them to change at all. 

We have fought for more than 5 years 
for a bill that will protect patients. We 
have one, and we must not pass a last- 
minute dead-of-night deal to help the 
President avoid the decision of signing 
or vetoing, if that is his choice, legisla-
tion which the American people over-
whelmingly support. 

Our constituents have been waiting 
too long for relief from profit-driven 
medical decisions that put them and 
their loved ones at risk. Let us vote 
down all amendments and give Amer-
ica a real Patient Protection Act, H.R. 
2563.

Mr. DINGELL. Mr. Chairman, I yield 
1 minute to the distinguished gen-
tleman from California (Mr. SCHIFF).

Mr. SCHIFF. Mr. Chairman, I thank 
the gentleman for yielding me this 
time.

Two years ago, when I was a State 
Senator in California, I worked with 
my colleagues there to pass one of the 
strongest patient bill of rights pack-
ages in the Nation. Other States, 
Texas, New Jersey, about 30 in number, 
have adopted similar strong patient 
protections. But now, under the most 
recent capitulation to the insurance in-
dustry, these strong patient bill of 
rights protections around the Nation 
are preempted by Federal law. 

Brought to us by those strong cham-
pions of States’ rights, this capitula-
tion threatens to take away hard- 
fought patient protections enacted 
around the Nation. The new policy evi-
dently is: we believe in States’ rights, 
except where they collide with the 
rights of the insurance industry, and 

then the heck with the States. That is 

no kind of policy for this country. 
I urge support for the Dingell-Ganske 

patient bill of rights that protects and 

preserves the relationship between pa-

tient and physician. It has doctors 

making medical decisions, not insur-

ance company bureaucracies. It is the 

real patient bill of rights, the one we 

have fought for for 6 years, the one we 

must pass for this country. 
Mr. DINGELL. Mr. Chairman, I yield 

1 minute to the distinguished gen-

tleman from Illinois (Mr. DAVIS) for 

purposes of concluding the debate on 

this side. 
Mr. DAVIS of Illinois. Mr. Chairman, 

I support patients’ rights, but I do not 

want to support putting a cap on un-

necessary pain and suffering. I support 

patients’ rights, but I do not support 

greed and unaccountability. I support 

the rights of patients to interact with 

their doctors to make decisions. 
I can tell my colleagues that the doc-

tors in my district support Dingell- 

Ganske. They have been calling all day 

saying do not vote for Norwood, vote 

for Dingell-Ganske. 
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I follow the doctors in my commu-

nity, and I urge all of us to vote for 

Dingell-Ganske.
Mr. TAUZIN. Mr. Chairman, I yield 

myself such time as I may consume. 
Six years, when the gentleman from 

Georgia (Mr. NORWOOD) began this cru-

sade for patient protections, he, 

through an exercise of extraordinary 

courage and conviction, has been will-

ing to take on Members on both sides 

of this aisle. He has taken on his own 

party. Now he takes on Members of the 

other party who disagree with him 

today.
He has shown extraordinary courage 

and conviction, and he is determined 

that when we get through today with 

the amendment that he will offer in 

agreement with the President of the 

United States to make sure this bill is 

signed into law, he has determined this 

bill will do the following things when 

we get through today: 
It will preserve the right of patients 

to choose their own doctors and to 

have the customary patient-doctor re-

lationship.
Secondly, it will extend the patients 

the right to have an external medical 

review of HMO decisions. 
And, third, it will guarantee patients 

the right to sue HMOs, to hold them 

accountable in both State and Federal 

Court, under the agreement he has 

reached with the President. 
The gentleman from Georgia is to be 

commended for this 6-year fight. If we 

do it right today, we will put a bill on 

the President’s desk that he will sign 

into law and these 6 long years will 

have been worth his courageous effort 

that has been carried forth with so 

much conviction. 
Mr. Chairman, I yield back the bal-

ance of my time. 
Mr. THOMAS. Mr. Chairman, I yield 

myself such time as I may consume. 
A few decades ago there was a song, 

and it went a little bit like this: ‘‘Love 

and marriage, love and marriage, go to-

gether like a horse and carriage.’’ Well, 

for the last several years we have been 

hearing Norwood-Dingell, Norwood- 

Dingell, a team that made health care 

reformers tingle. 
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And yet today we find ourselves on 

the floor with a choice. Ironically that 

choice is to take a giant step toward 

making law in this area, or to keep 

alive a very divisive political issue. 
In my opinion, there is no Member of 

the House of Representatives who 

wants a law more than the gentleman 

from Georgia (Mr. NORWOOD). In my 

opinion, there are some individuals 

here today who are enormously dis-

appointed in the fact that the gen-

tleman from Georgia (Mr. NORWOOD)

wants a law because they certainly 

want to perpetuate a divisive political 

issue.
In listening to the way in which the 

gentleman from Georgia (Mr. NOR-

WOOD) has been described, a Member 
got up recently and said he is a dentist. 
I do not think that was quite said in a 
way that would indicate that he has 
some knowledge in terms of the med-
ical profession or that based upon his 
experience in dealing with HMOs, he 
wanted to make a change. I think it 
was done deliberately. I think it was 
done on purpose. 

If Members really look at the under-
lying bill and the bill that will remain 
if the Norwood amendment is adopted, 
we have 95 percent the same bill. What 
is the difference? With the Norwood 
amendment, it has a chance to become 
law. Without it, it does not. 

Well, I will simply leave Members 
with this. If Members had to think of a 
word to match with Norwood, the one 
that comes to mind to me is ‘‘sin-
cerity.’’

If Members have to match a behavior 
to coincide with what is being exhib-
ited on the other side of the floor, I 
have to think of a black widow and her 
mate.

I am pleased today that this very, 
very difficult issue will be resolved. It 

will be resolved by those people who 

stand with the gentleman from Georgia 

(Mr. NORWOOD) and his amendment, 

and then stand with the amended 

Ganske-Dingell-Norwood bill. It is time 

that we end this division. 
Mr. Chairman, the gentleman from 

Georgia (Mr. NORWOOD), as he did in of-

fering leadership at the beginning, is 

again offering leadership. All Members 

have to do is follow the leadership of 

the gentleman from Georgia. 
Mr. Chairman, I reserve the balance 

of my time. 
Mr. ANDREWS. Mr. Chairman, I 

yield myself 2 minutes. 
Mr. Speaker, a person goes to her pri-

mary care provider, and the primary 

care provider notices a lesion on the 

patient’s skin. She says that she thinks 

that the patient ought to see a spe-

cialist to see what the lesion is. Her 

managed care plan says, no, we do not 

want you to do that because it does not 

fit our model of what ought to happen. 
The patient does not see the spe-

cialist. It turns out the lesion is malig-

nant and becomes metastatic cancer. 

The patient dies. The patient’s estate 

sues the HMO under the laws of New 

Jersey or one of the other progressive 

States that has adopted patients’ 

rights legislation. 
Understand this: Under the Norwood 

amendment that will be coming for-

ward in a few minutes, that claim is 

barred. Wiped out. No more. The Nor-

wood amendment is a step backward. It 

does not intend to be, but it is, make 

no mistake about it. 
Rights that the various States have 

given to consumers in the last few 

years are repealed. Whether it is by in-

tent or sloppy drafting, they are re-

pealed.
If Members believe in states’ rights 

and the right of States to make deci-

sions that affect their own commu-

nities, then Members should not fed-

eralize health care law. Then we should 

have not have one national decision 

that governs what ought to happen 

here. Members should reject the Nor-

wood amendment, as the New Jersey 

Medical Society does for that reason, 

and Members should vote for the un-

derlying base bill. 
Mr. THOMAS. Mr. Chairman, I ask 

unanimous consent to yield the bal-

ance of my time to the gentlewoman 

from Connecticut (Mrs. JOHNSON) to 

control the time. 
The CHAIRMAN. Is there objection 

to the request of the gentleman from 

California?
There was no objection. 
Mrs. JOHNSON of Connecticut. Mr. 

Chairman, I yield myself such time as 

I may consume. 
Mr. Chairman, I rise in strong sup-

port of the Norwood amendment, and I 

thank the gentleman from Georgia for 

his leadership. There has been no Mem-

ber in this body who has been more 

dedicated to the issue of patients get-

ting access to care and having the 

right to sue when their HMO denies 

them access to needed care. I commend 

the gentleman for that. 
Mr. Chairman, I commend him par-

ticularly today for having the courage 

to help this House find a way to not 

only provide these rights to patients, 

these critical rights to access to spe-

cialty care, access to emergency room 

care, but also access to the right to 

sue, to provide these critical rights in 

a way that does two things. First, it re-

stores power and control over our 

health care system to the doctors of 

America. That is what patients want. 

They want to have the right to the care 

their doctor recommends. 
The Norwood amendment makes very 

clear that patients must exhaust the 

external panel review process so that 

the record shows doctors’ review of 

doctors’ decisions. In this era of ex-

ploding medical options, increasingly 

complex care, frankly we are going to 

need to have doctors reviewing doctors’ 

recommendations to ensure that the 

patients’ interests are best served. 
Mr. Chairman, exhausting that panel 

review before patients get lawyers in-

volved is critical. Otherwise we will do 

what the Dingell-Ganske bill does: We 

will simply take power from HMOs and 

give it to lawyers. This is not progress. 

This is not progress. 
We want to return that power to doc-

tors, and the Norwood amendment does 

that very clearly and very directly, and 

backs it up with a system that has two 

advantages. First of all, it shields the 

employer far more effectively than any 

other bill, by clarifying that patients 

can sue only the dedicated decision- 

maker who must be bonded. 
Therefore, employers can have con-

fidence that they will not have to drop 

their plans out of fear of being sued. 
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That is a tremendous strength of this 

Norwood amendment. 
Second, the Norwood amendment is a 

simpler judicial process, a simpler 

legal system so that the costs do not 

explode. If the costs explode and the 

price of access to care and access to the 

right to sue is losing your health insur-

ance, this is not progress. 
Already premiums are rising rapidly. 

We see that: 15 to 20 percent this year 

when a 10–13% increase was expected 

and after double digit increases last 

year. In good conscience we must not 

add costs that do not benefit patients. 

We know from the history of mal-

practice insurance with doctors that 

until States controlled costs by adding 

tort reform or committees through 

which these proposed suits had to pass 

for approval, costs were extraordinary. 

Premiums leapt every year. And who 

paid? The employer and the employee. 

That is what is happening now. Em-

ployees are facing higher costs. 
So the Norwood amendment not only 

guarantees these rights of access that 

are so critical to the quality of care 

and the right to sue, but it does it in a 

way that restores power to the doctors 

of our health care system. It does it 

through a legal structure that controls 

costs and protects employers who don’t 

make medical decisions. 
Mr. Chairman, those are my goals. 

The Norwood amendment fulfills them, 

and I commend the gentleman for his 

hard work. 
Mr. Chairman, I am pleased to support the 

Norwood amendment. It puts in place strong 
patient protections in a responsible way. 

Our goals are twofold: to guarantee patients 
access to the care they need and to guar-
antee patients right to sue if they are denied 
that care by their HMO. These patient rights 
are critical. Critical—but we must guarantee 
them without causing health care costs to sky-
rocket. Even without this legislation, premium 
costs are rising 15 to 20 percent a year and 
employees are carrying higher and higher co-
payments and deductibles. We must not, in-
deed we cannot, in good conscience further 
increase costs without knowing for certain that 
the benefit will be directly realized by patients. 

I support the Norwood amendment because 
it guarantees the rights patients need to ac-
cess specialists and emergency room care, to 
elect an OB/GYN or pediatrician as one’s pri-
mary care physician, and other rights of ac-
cess. It also provides the crucial right to sue 
one’s HMO, but it would do this in a way that 
we know from experience with certainty will 
contain costs. 

Under this amendment, patients will have 
the ability to hold plans accountable for poor 
medical decisions. But it is designed in a way 
that is straightforward and provides limits on li-
ability, which allows employers to plan for their 
obligations and continue to offer health care 
coverage to their employees. In the end, this 
is the best result for patients. 

The Ganske-Dingell liability construct is 
completely unworkable and will promote litiga-
tion years into the future that will only benefit 
trial lawyers, and not patients. 

We must learn from history, when mal-
practice liability skyrocketed, it drove good 
doctors out of certain practices and sent pre-
miums skyward. Only when states stepped in 
and limited liability did costs come under con-
trol and Americans no longer faced prohibitive 
increases in health care costs. Unless we limit 
liability in our Patients’ Bill of Rights, we will 
set off a similar cycle of escalating costs. 

Even before we get to the issue of the size 
of malpractice judgments, there is the problem 
of limiting other litigation to which health plans, 
providers, and employers are exposed. Under 
the Ganske-Dingell bill, there will be a virtual 
explosion of litigation activity, because the lan-
guage of the bill is so complex and subject to 
so many different interpretations! In contrast, 
under the Norwood amendment, the rules are 
clearly written, the lines of liability are clearly 
spelled out, and most importantly the causes 
of action available to patients are very clearly 
defined. 

On this last point about causes of action, I 
would like to point out that under the Ganske- 
Dingell bill the availability of a cause of action 
depends on the interaction of state law and 
the 19 pages of requirements outlined in the 
bill. That alone will result in years of litigation 
just to determine jurisdiction and the elements 
of a cause of action. And that’s before we 
even get to the patient’s case. 

I want to make one other point about sim-
plicity versus complexity. Under the Ganske- 
Dingell approach, there are two groups that 
can be held liable for plan decisions—the 
‘’designated decisionmaker’’ and a ‘‘direct par-
ticipant’’ in the decision. There are two sepa-
rate processes for holding these different ac-
tors liable, and they are inconsistent. This 
alone will foster litigation, because plaintiffs 
will name everyone possible and the courts 
will have to sort out the liability. 

In contrast, the Norwood amendment re-
quires the naming of a designated decision-
maker and requires that the decisionmaker be 
bonded so that a plaintiff is assured of being 
able to recover damages. 

The Norwood amendment is better for pa-
tients for another reason. Under the Norwood 
amendment, an external appeals process is 
used and it must be completed before filing 
suit. There is an exception that allows the pa-
tient to get an injunction from a court if irrep-
arable harm will result from delay. 

The benefit of requiring this external review 
is that doctors will be reviewing doctor deci-
sions. The process is faster. In the end, if the 
external reviewers agree with the treating doc-
tor’s decision, the patient gets care imme-
diately. Isn’t that what this is all about? Getting 
the right care to the patient? And if the plan 
still refuses coverage, the patient has a good 
medical record to use in litigation, while still 
being able to get care and hold the plan liable 
for payment in the end as well as damages. 

The message I have is quite simple: we can 
improve the health delivery system and protect 
patients; hold health plans accountable, and 
provide relief to the uninsured. 

To this end, the Norwood amendment puts 
patients first. It will: ensure patients have a 
process to address benefit denials through an 
internal and external appeals process; grant 
access to emergency care services, regard-
less of cost; provide clear information to plan 

participants about their benefits and rights; 
allow parents to determine their child’s care-
giver; ensure women have hassle-free access 
to their obstetrician or gynecologist; allow sick 
or disabled individuals hassle-free access to 
the specialists they need; advance the goals 
of FDA modernization by granting access to 
approved, lifesaving products; ban gag 
clauses and incentives to deny care; treat can-
cer patients with new technologies, drugs and 
biologics; and hold health plans accountable 
for the decisions they make. 

Let’s stop the partisanship. Let’s stand up 
for patients, not Washington divisiveness. 

Consider your options and then make the 
right decision. Vote for the best choice. 

Mr. Chairman, I yield 3 minutes to 

the gentlewoman from Washington 

(Ms. DUNN).
Ms. DUNN. Mr. Chairman, they say 

that success has many parents, and 

certainly in this very important debate 

over the Nation’s health care, we have 

found many of those parents. 
I think today that special credit 

ought to go to the gentleman from 

Georgia (Mr. NORWOOD) and to Presi-

dent Bush. Through the whole decade 

of the 1990s we debated these health 

care issues; only now have we been able 

to put in place the people who under-

stand that they may have to give up a 

little to get a lot. 
As of last night, we are thrilled that 

these parties have come together and 

provided us with what I think is a very 

good piece of legislation. 
What do we mean when we talk about 

patient protection? What is the Pa-

tients’ Bill of Rights supposed to add 

up to? I want to speak to it from the 

point of view of a woman. 
Woman usually schedule their chil-

dren and their family’s health care. 

What are they looking to be protected 

from as we look at their health cov-

erage? Everybody supports improving 

patient protections like prohibiting 

gag clauses which prevent doctors from 

talking to their patients about options 

in their health care that might not be 

covered by their particular plan. We do 

this in this bill. 
Women are interested in finding a 

way to get immediate access to their 

pediatrician or OB–GYN. We do that in 

this bill. We do not require a gate-

keeper to allow that person to pass 

through to where she needs to end up. 
She is looking for a review process of 

people like physicians who really care 

about her best health interests. She 

wants her family to be safe and well 

cared for. We provide this kind of re-

course in this bill, a truly independent 

group of health caregivers who are 

willing to talk with the individual, 

know her history and her family’s his-

tory and want the best for her instead 

of requiring her to pass on to litigation 

and the courts. 
We are looking for access to afford-

able health care. She often pays the 

bills. One way we provide accessibility 

to health care is by expanding medical 
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savings accounts, something which is 

very popular in this Nation, which al-

lows catastrophic coverage for people 

who generally are healthy. This woman 

wants to control costs and keep pre-

miums affordable for her family. 
We support medical malpractice re-

form. That is in this legislation. The 

physicians I represent already feel 

under siege by excessive regulations 

and spiraling liability insurance costs. 

Often they feel compelled to do tests 

that may not help this woman, but will 

keep these physicians out of court. 
Today, we take the first step in re-

ducing frivolous litigation by passing 

the Thomas malpractice reform 

amendment.
Mr. Chairman, I think it is time that 

we pass patient protection. It has been 

almost a decade that we have debated 

it. We have heroes now with us who 

have taken all of their time, all of 

their caring, President Bush and the 

gentleman from Georgia (Mr. NOR-

WOOD). I congratulate them for their 

leadership roles by ending gridlock and 

by placing the American people first. 
Mr. ANDREWS. Mr. Chairman, I 

yield myself 10 seconds. 

Mr. Chairman, the gentlewoman from 

Connecticut is exactly right: Putting 

decisions back in the hands of doctors 

is what we are trying to do, which is 

why the American Medical Association 

strongly opposes the Norwood amend-

ment and supports the underlying bill. 

Mr. Chairman, I yield 2 minutes to 

the gentleman from Massachusetts 

(Mr. TIERNEY), a small business owner. 

Mr. TIERNEY. Mr. Chairman, for 5 

years-plus Democrats and some Repub-

licans have worked towards a Patients’ 

Bill of Rights. The real heroes in this 

one are the gentleman from Iowa (Mr. 

GANSKE) and the gentleman from 

Michigan (Mr. DINGELL). On the Senate 

side, they are Senators EDWARDS, KEN-

NEDY, and MCCAIN. Central to the effort 

is the need to stop unfair denial of ac-

cess to medical care. 

b 1600

Story after story has been heard in 

the past of people of all ages being de-

nied appointments with specialists, 

being denied the right to seek emer-

gency care when they reasonably be-

lieved they had an emergency. It is im-

portant when it is your child, and it is 

important when it is your parent. 

Also central has been the need to 

hold HMOs accountable for their bad 

decisions that unfairly denied people 

the benefit of their doctor’s advice or 

the care that they needed. Doctors and 

nurses have been held responsible for 

their actions but impersonal HMOs 

have been allowed to deny care, act ar-

bitrarily and with impunity without 

being held accountable. 

In all that time, the person who is 

now President of the United States 

first vetoed the Patients’ Bill of Rights 

in Texas, then he opposed it and al-

lowed it to become law only because it 

had a veto-proof majority and he did 

not even sign it. Then, of course, he 

took credit for it during the campaign. 

The majority of Republicans and Re-

publican leadership resisted true pa-

tients’ bill of rights reform vigorously. 

But in 1999, 68 people on the Republican 

side voted with GANSKE and DINGELL,

they voted with the American people 

and with patients, they voted with the 

health care community of doctors and 

nurses. Then the GOP leadership in the 

Senate passed an HMO relief bill. The 

Senate and the House leadership con-

spired to let that good bill, the Ganske- 

Dingell bill, die in conference. 
This year, the Senate passed the 

Ganske-Dingell bill as the Kennedy-Ed-

wards-McCain bill. The White House 

panicked, the leadership over the other 

side panicked, and now they have found 

a way to kill true managed care re-

form. Under the guise of passing some-

thing that will not be vetoed, they at-

tempt to bring forward a poison pill 

and provisions that give us a choice 

that is unpalatable. They want to gut 

patient protections, abandon patients 

and protect HMOs’ bad practices. They 

want to pass a bad House bill, then let 

that die in conference when the Senate 

holds firm seeking real patient protec-

tion.
Mr. Chairman, this amendment is a 

joke. When people get a chance to read 

it, they will only be heroes that are 

consistent with where they have been, 

not those that have moved around and 

found themselves with the President’s 

bad acts. 
Mrs. JOHNSON of Connecticut. Mr. 

Chairman, I yield myself 15 seconds. 
I would like the record to note that 

actually we have more physicians and 

direct providers of health care sup-

porting our bill and who were involved 

in the writing of the Fletcher-Johnson 

bill than in the other bill. 
Mr. Chairman, I yield 2 minutes to 

the gentleman from Illinois (Mr. 

CRANE).
Mr. CRANE. Mr. Chairman, I thank 

the gentlewoman for yielding me this 

time.
Mr. Chairman, I rise in support of the 

Thomas-Lipinski-Fletcher amendment 

that will be offered later in the debate. 

I believe that any patient protection 

legislation must also address the needs 

of the uninsured. The Congressional 

Budget Office estimates that for every 

1 percent increase in health insurance 

premiums, 200,000 to 300,000 individuals 

will lose their health insurance. 
The underlying Ganske-Dingell bill is 

estimated to increase health insurance 

premiums by 4 percent. That is 800,000 

to 1.2 million more Americans that will 

be added to the estimated 42.6 million 

Americans that are without health in-

surance. We must include provisions 

that will make health insurance more 

accessible and affordable to individ-

uals.

I have long been a proponent of med-

ical savings accounts. Individuals 

should be able to have access to quality 

health care and make their own pro-

vider choices. MSAs allow individuals 

to save, tax free, for their health care 

needs and shop around for the best 

quality care at the best prices. 
The amendment makes structural 

changes to MSAs that will improve 

their effectiveness and make them 

more widely available. MSAs are mak-

ing health insurance affordable for the 

first time to many Americans since 

MSA insurance policies usually cost 

about half of what the average HMO 

policy costs. 
According to the Internal Revenue 

Service, 31.5 percent of all of those who 

established an MSA were previously 

uninsured. MSAs help bring these unin-

sured Americans into the insurance 

pool as opposed to being exposed to the 

risks of uninsured health care costs 

which are the source of nearly half of 

all bankruptcies in the entire United 

States.
In contrast, the underlying Ganske- 

Dingell bill makes only cosmetic 

changes to MSAs. The underlying bill 

only provides for a 2-year extension, 

raises the cap on MSAs from 750,000 to 

1 million, and expands the definition of 

small businesses from 50 employees to 

100 employees. 
I urge my colleagues to support the 

Thomas-Lipinski-Fletcher amendment. 
Mr. ANDREWS. Mr. Chairman, I 

yield 2 minutes to the gentlewoman 

from California (Ms. SOLIS), who joins 

with the American Medical Association 

in opposition to the Norwood amend-

ment.
Ms. SOLIS. Mr. Chairman, I thank 

the gentleman for the opportunity to 

shed some light on what I believe my 

constituents in California are deeply 

concerned about. 
Two years ago we passed some major, 

major HMO reform legislation. This 

new proposal that is before us will rip 

apart those very pieces of legislation 

that were put together very carefully 

over the past 2 and 3 years through ne-

gotiation with the stakeholders, with 

insurance, with doctors, with patients, 

with advocates. This legislation now 

would go back to the heart of our State 

and take away those assurances that 

many people in that State right now 

have protections for. 
I cannot stand here today as a new 

Member of Congress and vote for a 

piece of legislation that is so deadly, 

because if someone becomes ill under 

this proposal after 6 years because 

someone has injected them with taint-

ed blood, they cannot go back and sue 

that particular health care or insur-

ance group that is providing coverage. 

That is disastrous. I know that people 

in my State and this country do not 

want to stand for that. 
As one of the new Members of Con-

gress, I ask my colleagues to vote 
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against the Norwood amendment, the 
proposal that Mr. Bush is putting be-
fore us today and our colleagues from 
the right. 

Mr. ANDREWS. Mr. Chairman, I 
yield 2 minutes to the gentleman from 
California (Mr. GEORGE MILLER), rank-
ing member of the full committee. 

Mr. GEORGE MILLER of California. 
Mr. Chairman, I thank the gentleman 
for yielding time. 

Something very terrible happened 
last night. Up until last night, we had 
a competing contest over the question 
of protection of patients’ rights when 
they engage their HMOs, when they 
were denied service and in that effort 
they were harmed, they were injured or 
they died and whether or not somebody 
would have to accept responsibility for 
that.

Then last night at the White House, 
negotiations took place and we went 
from a patients’ protection bill to an 
insurance company protection bill. We 
changed the standard of care within an 
HMO from that of what a doctor, a 
medical professional, owes you to now 
a standard of care that an insurance 
claims processor owes you. A doctor 
can make a horrible mistake, an HMO 
can make a horrible mistake, an HMO 
can make a callous indecision about 
your care and their standard is that of 
an insurance claims processor. When 
people pay their insurance premiums, 
when people go to an HMO, when they 
engage their medical expertise, they do 
not believe they are engaging an insur-
ance processor. But the insurance com-
panies, the HMOs, have rigged this bill 
and rigged this language so that is now 
the standard of care. 

Next time you go to visit your HMO, 
tell them you only want to pay them 
what you would pay an insurance 
claims processor because that is the 
standard of care. This bill and the Nor-
wood amendment shows such insen-
sitivity to families that have to try 
and negotiate, negotiate to get care, to 
get satisfaction, to get treatment for 
their family members. Maybe too 
many Members of Congress have not 
done this. I know what it looks like up 
close and personal when you are trying 
to negotiate with these people and you 
are denied care and you are delayed 
care.

This amendment is like some med-
ical Bull Connor that is going to keep 
families from having access to care, 
from access to justice. It is unbeliev-

able. It is unbelievable that we would 

do this to America’s families at the end 

of this debate and we would so enhance 

the insurance companies to damage 

families and damage the people we 

love.
Mr. ANDREWS. Mr. Chairman, I 

yield 1 minute to the gentleman from 

Tennessee (Mr. FORD), who joins with 

the health care providers and families 

of America. 
Mr. FORD. Mr. Chairman, what hap-

pened last night, if the President is 

watching or the White House is watch-

ing, y’all did one heck of a job on my 

friend, the gentleman from Georgia 

(Mr. NORWOOD), who has been a cham-

pion, a stalwart on behalf of patients 

and consumers across this Nation, not 

just in Georgia. For those of you who 

thought what might have happened in 

Florida was good, what happened last 

night was that much better. 
Everyone will recite some of the 

legal things and the legal changes in 

this bill, but the truth still stands. The 

only bill on this floor that will be con-

sidered today that provides clear and 

enforceable rights for patients, clear 

lines of accountability for decisions 

made by either employers or insurance 

companies is the Ganske-Dingell-Berry 

legislation.
I have great respect for the gen-

tleman from Georgia (Mr. NORWOOD)

and will continue to hold him in high 

regard. I have great respect for the 

gentlewoman from Connecticut (Mrs. 

JOHNSON) and the gentleman from Ken-

tucky (Mr. FLETCHER). But for those of 

you interested in providing clear pa-

tients’ rights, enforceable patients’ 

rights, holding those accountable, 

those who make medical decisions, you 

have one clear choice, the American 

Medical Association’s choice, Repub-

lican Members in the Senate including 

Mr. MCCAIN, and those of us on our 

side: the Ganske-Dingell-Berry bill. 
Vote for patients, not the insurance 

companies.
Mrs. JOHNSON of Connecticut. Mr. 

Chairman, I yield 2 minutes to the gen-

tleman from Georgia (Mr. NORWOOD).
Mr. NORWOOD. Mr. Chairman, I am 

always stimulated to respond when my 

friend, the gentleman from California 

(Mr. GEORGE MILLER), stands up and 

does always such a good job, but maybe 

a little clarification would be in order. 
I think all of you know that the good 

work in the bill that has been done by 

all of us solves a lot of problems be-

cause just of the external review. You 

get most things corrected there, which 

has always been our intent. But to say 

that a patient that has been denied 

care and is then harmed has no re-

course through our amendment is just 

not true. If they are denied care 

through our amendment, they have a 

cause of action and they have a cause 

of action, most of them, in the States, 

which is where we want to be, they 

have a cause of action for the denial or 

the delay of care. 
Let me further say to you, and I 

think I can say this also for the Presi-

dent, we want to be as sure as we pos-

sibly can we do not preempt other 

causes of action at the State level. I 

know that can be debated whether the 

language actually does that or does 

not, but that is pretty common as I un-

derstand it between lawyers for one set 

of lawyers to believe language says one 

thing and another set of lawyers be-

lieves language to say the other, but 

you just need to know my intent is to 
make sure at every way I can do that 
we do not preempt other causes of ac-
tion at the State level and that is 
going to be my intent through con-
ference. I am happy that the President 
agrees that that is our intent. If for 
some reason when we get into con-
ference that that language is not 
worked out, I am going to be in there 
slugging out for it, because that is my 
intent as well as it is your intent. 

Just do not say there is no recourse 
for a patient who is harmed, that is de-
nied care or delayed care. There is re-
course.

Mr. ANDREWS. Mr. Chairman, I 
yield myself 1 minute. 

I appreciate the fact that the gen-
tleman from Georgia’s intent is not to 
preempt these claims; but with all due 
respect, that is not what his language 
says. On page 15, line 16, delivery of 
medical care claims are preserved but 
everything else is not. Is not. 

I yield to the gentleman from Cali-
fornia (Mr. GEORGE MILLER).

Mr. GEORGE MILLER of California. 
Mr. Chairman, I thank the gentleman 
for yielding. I think also if you read 
the language that they borrowed from 
the ERISA statute, they now have 
taken the determination that it is not 
a standard of medical care no matter 
how flawed the process is, no matter 
how egregious the medical malpractice 
is. The question will be not with the 
medical professionalism, but it will be 

whether it passes the review of an in-

surance industry muster of the accept-

able standard of claims. 
It is very clever what you have done 

here, but you have moved from a med-

ical standard to an insurance claims 

processor on whether or not I have had 

medical malpractice. You do not get to 

review the medical standard. 
Mr. ANDREWS. Reclaiming my time, 

this with all due respect is what hap-

pens when you start drafting a bill at 

midnight and finish at 7 o’clock in the 

morning.
Mr. Chairman, I yield 1 minute to the 

gentlewoman from Florida (Ms. 

BROWN), a fighter for working families 

in Florida and throughout the United 

States.
Ms. BROWN of Florida. Mr. Chair-

man, during last year’s campaign, a pa-

tients’ bill of rights was the top pri-

ority of the American public. But just 

like the Presidential election, the 

American people are not getting what 

they voted for. 
The President and the leadership of 

this House is pushing amendments that 

are a complete sham on the American 

people. Instead of a patients’ bill of 

rights, they are pushing an HMO bill of 

rights. The Republican amendments 

side with special interests over pa-

tients, provide special protections for 

the HMOs, and roll back patient pro-

tections.
In last year’s election, the Green 

Party candidate claimed that there 
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was not a dime’s difference between the 

Democrats and the Republicans. I can 

guarantee Mr. Nader and the rest of 

the American public if we had a fair 

election, we would really be debating a 

patients’ bill of rights and also a pre-

scription benefit for our seniors. 
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The American people deserve quality 

health care. I ask my colleagues to do 

the right thing for their constituents, 

not the big insurance companies. Vote 

for a real Patients’ Bill of Rights. Put 

the doctors back in charge of medical 

care, with insurance company account-

ability, that sometimes kills and 

harms patients. 
Mr. ANDREWS. Mr. Chairman, I am 

pleased to yield 1 minute to the gen-

tleman from New York (Mr. ISRAEL),

who has listened to the doctors and pa-

tients of Long Island. 
Mr. ISRAEL. Mr. Chairman, I thank 

the gentleman for yielding me time. 
Mr. Chairman, I have only been here 

in Congress for months, but I have al-

ready learned some interesting lessons. 

Only in Congress can we weaken pa-

tient protections, and call it stronger; 

only in Congress can we protect the 

HMOs, and call it a Patients’ Bill of 

Rights; and only here can we protect 

profits, and say we are protecting pa-

tients.

Mr. Chairman, I believe in com-

promise. I came here to try and com-

promise. But the only thing com-

promised in the majority’s bill is the 

fundamental right of doctors, nurses, 

and their patients. The only true Pa-

tients’ Bill of Rights, Mr. Chairman, is 

Ganske-Dingell-Berry, and that is what 

we should pass today. 

Mrs. JOHNSON of Connecticut. Mr. 

Chairman, it is my pleasure to yield 2 

minutes to the gentleman from Ari-

zona (Mr. HAYWORTH).

Mr. HAYWORTH. Mr. Chairman, I 

thank my colleague for yielding me 

time.

Mr. Chairman, I listened with great 

interest to what has slowly evolved 

into sloganeering, rather than finding 

solutions here on the House floor. 

It has been interesting, Mr. Chair-

man, to hear talk about coming to-

gether to find some solutions, and now 

to hear the refrain from the left, it is 

kind of like that old country song, 

‘‘That Is My Story, and I Am Sticking 

to It.’’ It is almost the equivalent of 

legislative hypochondria. 

Now, look: we have a solution and a 

commonsense compromise crafted by 

the gentleman from Georgia, the Presi-

dent of the United States, and thought-

ful Members from both sides of the 

aisle. And one thing I agree with is my 

colleague from Florida, who said put 

doctors in charge of health care, that is 

absolutely right. The tragedy of the 

product offered from the left is that it 

again seeks to put the trial lawyers’ 

lobby in charge. 

Now, like any good piece of legisla-
tion, we have come together here. 
There is quality care here, there is a 
level of care here, there is an appeals 
process here. There is a protection de-
vice to ensure the sanctity of the rela-
tionship between the physician and the 
patient. That is the key. 

But, again, the left will tell us, no, 
the trial lawyers’ lobby must be there, 
solutions need to come in court rather 
than in the clinics; and, worse yet, if 
we come together, no, no, we cannot 
have that, because it is much more en-
ticing to have an issue than a solution. 
It is much more politically feasible to 
continue to indulge in rhetoric, rather 
than deal with a real solution. 

Now something has been crafted to 
find the hard-won compromise, to deal 
first with health care, and to say both 
to insurance companies and to the trial 
lawyers, neither group gets in the way, 
quality health care is dependent on the 
sanctity of the physician-patient rela-
tionship.

Mr. ANDREWS. Mr. Chairman, I 
yield myself 15 seconds. 

I agree with my friend from Arizona 
that doctors should be the decision-
makers, which is why the AMA today 
said, ‘‘Representative NORWOOD made a 
sincere effort to find a workable com-
promise, but the resulting effort is se-
riously flawed, and we oppose it. It 
helps HMOs more than it helps pa-
tients.’’

Mr. Chairman, I am pleased to yield 
1 minute to my friend, the gentleman 
from Tennessee (Mr. CLEMENT).

Mr. CLEMENT. Mr. Chairman, I 
thank the gentleman for yielding me 
time.

Mr. Chairman, this is a serious mat-
ter. We have heard from doctors, pa-
tients all over the country, and we 
want some relief now. I was hoping the 
conversation that the gentleman from 

Georgia (Mr. NORWOOD) had with the 

President would bring about some fru-

ition. Unfortunately, we now feel like 

we have been whitewashed, we have not 

solved the problem, that we have caved 

in.
Therefore, I do not think any of us 

have a choice but to go along with 

Ganske-Dingell, which is a bipartisan 

approach, in order to solve some of 

these difficult problems that so many 

people are having with HMOs. 
Just think of someone in their 20’s 

that is injured, has a couple of chil-

dren, sustains a terrible injury, loses 

income, debts to pay, extended health 

care services, theoretically going to 

live for 40 to 50 years. They are not 

going to get the help that they need 

under the Norwood bill. That is why we 

need to get behind the Ganske-Dingell 

legislation, which is bipartisan legisla-

tion that will solve this difficult prob-

lem, and let the patients and doctors 

be in control of their health care once 

and for all. 
Mr. ANDREWS. Mr. Chairman, it is 

my pleasure to yield 1 minute to the 

gentleman from New Jersey (Mr. 

HOLT), who echos the views of the New 

Jersey Medical Society in opposing the 

Norwood amendment. 
Mr. HOLT. Mr. Chairman, I thank 

the gentleman for yielding me time. 
Mr. Chairman, my wife is a general 

practice physician. It is kitchen table 

conversation for us to talk about the 

change in recent years in the doctor- 

patient relationship and what has 

made it so difficult to practice medi-

cine.
Well, the Ganske-Dingell bill ad-

dresses that. This hurried bill, this 

amendment that was thrown together 

in the middle of the night last night, is 

no help. It is not a compromise. It puts 

HMOs in a unique privileged position in 

American law, and that is why the 

AMA, the New Jersey Medical Society, 

patients groups and individual doctors 

and patients all across America under-

stand that we should go with the Din-

gell-Ganske approach to patient pro-

tection so that we can restore the doc-

tor-patient relationship. 
Mr. ANDREWS. Mr. Chairman, I 

yield myself 30 seconds. 
Mr. Chairman, the New Jersey Med-

ical Society, in a statement by its 

President, my dear friend, Dr. Angelo 

Agro, assisted by my friend, Dr. Joseph 

Riggs, has called this ‘‘the coldest day 

in August.’’ 
The gentleman from Iowa (Mr. 

GANSKE) read earlier from it, but I 

wanted to make clear: ‘‘The basis for 

the New Jersey Medical Society’s oppo-

sition is their correct conclusion that 

the Norwood amendment wipes out the 

very strong patient protection law 

which we in New Jersey enacted last 

week.’’
Mr. Chairman, I yield 2 minutes to 

my friend, the gentleman from Massa-

chusetts (Mr. TIERNEY).
Mr. TIERNEY. Mr. Chairman, I 

thank the gentleman very much for 

yielding me time. 
Mr. Chairman, I would like to pro-

vide a copy of correspondence made 

available from three notable profes-

sionals in health care law and policy, 

Sarah Rosenbaum, David Frankfort, 

and Rand Rosbenblatt from the George 

Washington University School of Pub-

lic Health and Health Services, Rutgers 

University School of Law in Camden, 

in the latter two cases, and make it 

available to the gentleman from Geor-

gia and others, because I think now, in 

the light of day, as opposed to the mid-

night oil burning at the White House, 

you can see that reasonable profes-

sionals that deal with this every day 

indicate that this particular amend-

ment that is going to be proposed 

would change the law to the detriment 

of patients, would change the law to 

the detriment of those people that rely 

on this body to protect their interests. 
It establishes an entirely new level of 

policy here where, no longer is the 

standard of care what is existing in the 
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medical profession, but, as the gen-

tleman from California (Mr. GEORGE

MILLER) says, what goes on in the in-

surance industry. It goes beyond that 

and just basically makes sure that 

States that have protective rights in 

there get those thrown out the window, 

so that all the States, whether it is 

Massachusetts, whether it is New Jer-

sey, whether it is Florida, they put in 

protections for their particular people, 

for patients in their State, they are 

now out the window, thanks to the lar-

gess of the gentleman from Georgia 

and the White House. 
That is wrong. I do not think that is 

what the gentleman intended, and I 

would expect upon reading it and now 

being knowledgeable of it, the gen-

tleman would change his mind. 
Mr. GEORGE MILLER of California. 

Mr. Chairman, will the gentleman 

yield?
Mr. TIERNEY. I yield to the gen-

tleman from California. 
Mr. GEORGE MILLER of California. 

Mr. Chairman, I think it is a very im-

portant point the gentleman is mak-

ing, and that is that what we are doing 

here is without consultation, but one 

session at the White House, decisions 

made in the dark of night, we are over-

turning, as they point out, 200 years, 

200 years, of a standard of care that in-

dividuals and their families knew they 

had when they engaged the medical 

profession, a hospital, the health care 

organization, the standards of a med-

ical professional. If your doctor, your 

health care provider, violated that 

standard, you could get redress. 
Now we are moving from that stand-

ard to the standard of a health insur-

ance claims processor in the review. So 

no matter how flawed, no matter how 

flawed this review is, if it passes insur-

ance company tests, it is fine; not the 

standard of care of the medical profes-

sion that we have had for 200 years pro-

tecting families in this country. 
Mr. TIERNEY. Mr. Chairman, re-

claiming my time, it goes beyond that. 

No longer will you have to have a prox-

imate cause be the conduct of decision-

makers, but the cause. In a complex 

area like health care, that is a dan-

gerous thing, and I think the gen-

tleman would agree. 
Mr. ANDREWS. Mr. Chairman, I 

yield 1 minute to the gentleman from 

New York (Mr. ENGEL).
Mr. ENGEL. Mr. Chairman, I thank 

the gentleman for yielding me time. 
Mr. Chairman, the Hippocratic Oath 

says, ‘‘First do no harm.’’ But HMO 

corporate charters say, First give no 

treatment and see what happens next. 
I have supported the passage of a pa-

tients’ bill of rights, and I will con-

tinue to do so until this Congress acts 

in a responsible manner and passes a 

strong, meaningful and enforceable pa-

tients’ bill of rights. 
But what we are being forced to do 

today is a travesty for the American 

people, who are going to believe they 

will now have rights and can stand up 

to HMOs when they are harmed. In-

stead, they will continue to be deprived 

of the type of care that every American 

is entitled to receive. 
If we weaken the Ganske-Dingell bill 

with the Norwood amendment, we will 

continue to have HMOs deny care and 

go unpunished. We will continue to 

have doctors making decisions based 

on profit margins, not patient needs. 

We will continue to have HMOs pres-

suring doctors to deny referrals; to 

skimp on care; and to fear retribution 

by corporate executives, who are con-

cerned with profits, not patients. 
We need to pass legislation that gives 

doctors the power to provide the care 

that they have sworn to provide. I am 

not concerned with closed-door agree-

ments, legislative victories, or making 

good on campaign promises. I am con-

cerned about patients. 
So I urge everyone to vote against 

the Norwood amendment and the 

Thomas amendment and vote for the 

Ganske-Dingell patients’ bill of rights 

and reject the majority’s attempts to 

pass an HMO bill of rights. 
Mr. ANDREWS. Mr. Chairman, I 

yield myself such time as I may con-

sume.
Mr. Chairman, it is very important 

for the Members to understand that 

the Norwood amendment, which will be 

presented as a patients’ bill of rights, 

is most certainly not a patients’ bill of 

rights. It is a mirage. It appears to be 

a refuge from mistreatment by man-

aged care companies, but it most cer-

tainly is not. 
In order to get to court to get the law 

enforced if an HMO does something 

wrong, you first have to go through an 

external review process, and, if you 

lose the external review process, the 

Norwood amendment vests that process 

with unprecedented powers in Amer-

ican law. It says if you lose, there is 

something called a rebuttable pre-

sumption against you. That means in-

stead of having to move the ball to the 

50-yard line on the field, you have to 

move it to your opponents’s 10- or 20- 

yard line. 
He who has the burden of proof loses, 

and you would lose in most cases if you 

had to bring the suit this way. 
Second, if you are lucky enough to 

get past that one, you then have this 

new Federal cause of action, and we 

will talk about this later. But it ap-

pears that if the HMO is the sole cause 

of your injury, you can recover; but if 

it is one of many causes of your injury, 

you cannot, because the original bill 

says that your injury has to be a proxi-

mate cause, not the proximate cause, 

which is in the bill drafted in the wee 

hours of the morning that is before us 

tonight.
If, by some chance, you are able to 

overcome these problems and win, we 

have an artificial limitation on what 

you can recover. If you buy a defective 
toaster and it blows up and ruins your 
eyesight, you are able to recover what-
ever the value of your injury happens 
to be. But if you are denied the right to 
see an oncologist by an HMO, we put a 
price tag on that. It cannot be worth 
anything more than $1.5 million. 

Then there is the problem of the hos-
pital and the doctor sitting side-by-side 
at the defense table next to the HMO. 
The hospital and the doctor will have 
their claim against them decided under 
State law. 
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But the HMO has an exalted, special 
status. The HMO has this new over-
night, ready-mix cause of action. The 
doctor and the hospital will have their 
claims decided under State evidence 
laws, State procedure, State discovery, 
State privileges. 

We do not know what will apply to 
the HMO, because it is not in the bill; 
we will make it up as we go along. And 
when you get to the point where the 
verdict has been rendered, if, let us 
say, there is a $10 million verdict and 
there is what is called joint and several 
liability, which means the patient can 
go after any of the three defendants to 
collect, well, you can collect an unlim-
ited amount against the doctor, and 
you can collect an unlimited amount 
against the hospital, but we, with our 

one-size-fits-all solution, all of us 

States’ rights advocates say, you can 

only collect $1.5 million against the 

HMO.
This is a Pandora’s box. If my col-

leagues believe in the rights of doctors, 

listen to the American Medical Asso-

ciation, which rejects the Norwood 

amendment. If my colleagues believe in 

States’ rights, listen to the coalition of 

groups that support the underlying 

bill.
Mrs. JOHNSON of Connecticut. Mr. 

Chairman, I yield myself such time as 

I may consume. 
Let me set the record straight on a 

couple of specific things. First of all, 

there is nothing in the amendment at 

all that changes the standard of care, 

and all of the heated speeches of the 

other side that implied that were sim-

ply wrong. We do not change the stand-

ard of care. 
Secondly, according to a Department 

of Justice letter, both the Norwood 

language and the Ganske-Dingell lan-

guage contain express provisions which 

preserve certain traditional State law 

causes of action concerning the prac-

tice of medicine or the delivery of med-

ical care. The language of both these 

underlying bills, both the underlying 

bill and the amendment, indicates that 

these provisions would allow, for exam-

ple, claims under the Texas statute as 

interpreted in corporate health to go 

forward.
Mr. Chairman, I yield the remainder 

of my time to the gentleman from Lou-

isiana (Mr. MCCRERY).
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Mr. MCCRERY. Mr. Chairman, I 

thank the gentlewoman for yielding. 
First of all, let me explain so every-

body understands, there is no limita-
tion in the Norwood amendment for 
economic damages. In other words, a 
plan, a person, a patient who was in-
jured by a health plan’s actions can re-
cover the full extent of his economic 
damages, all his medical bills, all his 
lost wages, future lost wages. That is 
not at issue. That is not limited under 
Norwood.

What is limited under Norwood is 
what we call ‘‘general damages,’’ pain 
and suffering, mental anguish, things 
that cannot be quantified and punitive 
damages.

Mr. Chairman, the Norwood amend-
ment is the best thing that this House 
has before it today to solve the prob-
lem of HMO abuse, of patients not hav-
ing real access to recovery under Fed-
eral law today. I agree that it is not 
sufficient. Federal law today is not suf-
ficient to allow a patient to redress 
wrongs done by a health plan. 

But the Ganske-Dingell bill goes way 
too far. It really endangers the health 
care system as we know it. It will in-
crease the costs of the health care sys-
tem, and that is the last thing we need 
in this country. 

When we talk about damages and un-
limited damages and we keep talking 
about the AMA, I will refer my col-
leagues to some testimony by the 
AMA. In 1996, Dr. Nancy Dickey, the 
then-Chair of the AMA board of trust-
ees testified, ‘‘Placing limits on puni-
tive damage awards without simulta-
neously addressing noneconomic dam-
ages would lead to gaming of the sys-
tem. If only punitive damages are 
capped, leaving noneconomic awards 
with no ceiling, plaintiffs’ lawyers 

would simply change their complaints 

to plead greater economic damages.’’ 
The Norwood amendment rightly 

takes account of that reality and does 

place a limitation on noneconomic 

damages as well as punitive damages. 
Mr. Chairman, the Norwood amend-

ment seeks to give patients redress and 

yet not clog the courts, not open wide 

the gates of litigation. The Norwood 

amendment will allow patients to get 

that relief most quickly. They do not 

have to go through the courts. We pro-

vide for an expedited review by a panel 

of physicians and, after all, I think 

that is what everybody has been beg-

ging for is for doctors to make medical 

decisions. The Norwood amendment 

does that. 
It is the superior bill before us. Let 

us adopt that and do something for pa-

tients in this country. 
Mr. BOEHNER. Mr. Chairman, I yield 

myself 3 minutes. 
Mr. Chairman, just 6 months into his 

Presidency, President Bush has worked 

with the gentleman from Georgia (Mr. 

NORWOOD) and the gentleman from 

Kentucky (Mr. FLETCHER) to bring 6 

years of gridlock to an end. 

I remember when I met the gen-

tleman from Georgia in the autumn of 

1994 down in Georgia; he was running 

his first campaign. As we went around 

his district that day, his constituents 

were eager for health care reform, and 

I think Americans today are just as 

eager for reform of the health care sys-

tem. Families are worried about soar-

ing costs, they are worried about de-

clining access, and they are worried 

about access to quality health care. I 

think they want a reasonable solution. 
Seven years later, families are still 

waiting for that solution. The number 

of uninsured Americans remains very 

high, at some 43 million today, and 

health care costs are on the rise once 

again. Cost and access remain the top 

two health care concerns of most 

Americans.
But Americans today are also con-

cerned about the quality of coverage 

they receive for managed care, and 

they want a comprehensive solution to 

the problems that they see each and 

every day. But as much as they want a 

solution, they want a balanced ap-

proach that will let patients hold their 

health plans accountable without send-

ing costs spiraling into the strato-

sphere and increasing the ranks of the 

uninsured.
There is no one, no one in this Con-

gress over the last 61⁄2 years who has 

done more to bring this issue to our at-

tention and to bring it to the attention 

of the American people than the gen-

tleman from Georgia (Mr. NORWOOD).

He has put his heart and his soul into 

trying to find a compromise, trying to 

find a solution for this problem that we 

have been locked in over the last 6 

years. I think what he wants and what 

he has said oftentimes to all of us is 

that he wants a bill signed into law. 
Well, I think the President shares 

that goal. I share that goal, and I think 

the American people share that goal. 

They want a solution that will be 

signed into law, and I think that we fi-

nally have that solution. 
I want to thank the gentleman from 

Georgia (Mr. NORWOOD) and I want to 

praise the President for reaching out to 

him and other Members in trying to 

find a solution to 7 years of legislative 

gridlock.
The underlying bill that we have be-

fore us causes me great concern, be-

cause I do believe it will raise costs for 

employers and their employees who 

share in the cost of their health insur-

ance. Secondly, the underlying bill, in 

my view, will cause many employers to 

simply drop their health care coverage 

for their employees. That is not what 

the American people expect from their 

Congress.
One of the real strengths of the Nor-

wood approach is that it is balanced, is 

that it will bring patient protections, 

it will increase access to courts, it will 

bring new remedies, but it will contain 

them so that we do not drive up the 

cost of health care for American em-

ployers and their employees. But I 

think the proposal that we have before 

us is a hard-earned compromise, and 

when we compromise here, it is the 

American people who win, and they are 

going to win when we pass this bill 

later on tonight. 
Mr. Chairman, I reserve the balance 

of my time. 
Mr. STARK. Mr. Chairman, I yield 

11⁄2 minutes to the gentleman from 

Massachusetts (Mr. TIERNEY) to set the 

record straight. 
Mr. TIERNEY. Mr. Chairman, I 

thank the gentleman for yielding me 

this time. 
The only thing that has been com-

promised here with the Norwood 

amendment is the rights of the Amer-

ican people as patients. In 6 months, 

the President has done to this bill what 

he was unable to do in Texas: he has 

killed those rights of the American 

people.
I wish the gentlewoman from Con-

necticut had stayed longer, because she 

would realize that in the second sen-

tence of the applicable section of the 

Norwood amendment, what appeared to 

be giving States rights is taken away, 

in essence, what appears to be a pre-

emption for the managed care industry 

of all underlying State law related to 

health care quality. 
On economic damages, yes, you can 

get the money for the cost of your op-

eration back, but now this law is going 

to tell you what your arm is worth, 

what your eyesight is worth, and the 

limit is quite low. 
Lastly, we spent over 5 years trying 

to deal with an industry that we do not 

trust, that has made bad decision after 

bad decision, that the American people 

have recognized; and the way this 

amendment deals with it is to say that 

when you are sick, when you are down 

and out, you do not just have to prove 

that you are right by the preponder-

ance of the evidence, as anybody else 

would with any other type of claim, 

but you also have to overcome a pre-

sumption that is a rebuttable presump-

tion.
This is the HMO protection act. This 

is something done in the dark of night. 

I wish the gentleman from Georgia and 

others had had a chance to get enough 

light to read its provisions, because if 

they did, they would know that the 

only thing the President has done here 

is what he could not do in Texas: kill 

patients’ bills of rights, kill protection 

for patients. 
We can do better and we should do 

better. Let us hope the Senate, in con-

ference, can at least get us back on 

track.
Mr. BOEHNER. Mr. Chairman, I yield 

2 minutes to the gentleman from North 

Carolina (Mr. BALLENGER), the former 

chairman of the Subcommittee on 

Workforce Protection of the Com-

mittee on Education and Workforce. 
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Mr. BALLENGER. Mr. Chairman, I 

thank the gentleman for yielding time. 
As most of my colleagues know, I 

have continually criticized the Nor-
wood-Dingell-Ganske bill because of 
the liability language which threatens 
the employer-based system of health 
care. The gentleman from Georgia (Mr. 
NORWOOD) continually promised me 
that my company back home in North 
Carolina would not be sued because of 
his legislation. I did not believe him. I 
had 250 insured employees to worry 
about who might lose their insurance if 
the trial lawyers got their way. 

Well, with the adoption of the Nor-
wood compromise amendment crafted 
with President Bush, I am now con-
fident that employers will be protected 
when voluntarily providing health in-
surance, just as the gentleman from 
Georgia told me they would. The Nor-
wood amendment excludes employers 
from being held liable for selecting a 
health plan, choosing which benefits 
are available under the plan or advo-
cating on behalf of an employee for 
coverage.

This amendment also adds the ability 
for employers to choose a designated 
decision-maker who will have the sole 
liability for benefit determinations. 
These are all essential to protect the 
employer-based system of health care, 
protect them from trial lawyers. 

Mr. Chairman, in an ideal world, Con-
gress should be considering legislation 
to tackle the problem of 45 million un-
insured Americans. Unfortunately, we 
are not there yet. But we can make a 
good start by not only voting for the 
Norwood compromise amendment, but 
also the Fletcher amendment to in-
crease access to health care. Through 
medical savings accounts and associ-
ated health plans, we will finally begin 
attacking the looming problem of the 
uninsured.

By voting for both the Norwood com-
promise amendment and the Fletcher 
access amendment, we protect both 
employees and employers under the 
successful employer-based system in 
place today and start to provide health 
care for millions more. 

Mr. Chairman, I strongly urge my 
colleagues to vote for these amend-
ments and with their adoption, the 
final passage of the Bipartisan Patient 
Protection Act. Protect us all from the 
trial lawyers. 

Mr. STARK. Mr. Chairman, I yield 
myself 3 minutes. 

Mr. Chairman, this is, as many 
speakers have said before, a sad day for 

those of us who are neither lawyers or 

physicians, but from time to time be-

come patients in the medical delivery 

system. Because what my Republican 

colleagues have done under the leader-

ship of the President of the United 

States and the Republican Speaker of 

the House is just sold out the insurance 

companies and created a system for the 

very richest people in the United 

States.

One might say, there they go again, 

harming the average working person 

and bailing out the rich insurance com-

panies, the rich pharmaceutical compa-

nies, the rich managed care companies, 

and making it easier for them to make 

a profit by denying us care. There is no 

other way that a managed care com-

pany makes a profit, except to with-

hold care, pay less for it, give us less 

quality, or harm us. 
I am sorry that the gentleman from 

Georgia (Mr. NORWOOD) sold out for a 

brief display of the Rose Garden. I am 

sorry that many of my colleagues 

would like to make this an issue of 

trial lawyers. 
I would suggest to my colleagues 

that the American public, when they 

are faced with a pharmaceutical com-

pany or Aetna Life Insurance Com-

pany, are going to trust the trial law-

yer a whole lot more. And when the 

doctor cuts off the wrong leg or when 

care is denied, that doctor is not going 

to do anything to bring back a loved 

one, that doctor is not going to redo 

the procedure. That doctor is going to 

run and hide. 
And the only way we will get the doc-

tors to do the right thing is to take 

them to court occasionally and make 

them live up to their professional 

creed, which we are not seeing much of 

here in the House today. 
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I hope that we will continue to sup-

port the Ganske-Dingell legislation 

which is a compromise. It comes close 

to the Senate bipartisan agreement 

which again is a compromise. These 

two bills, when fit together, will do a 

lot to provide those of us who use man-

aged care with a reasonable certainty 

that we will be treated fairly, our med-

ical decisions will be decided by people 

with medical experience and qualifica-

tions and not by clerks who will deny 

care to make a bonus or a profit for 

their company. 

I think we will find that the cost of 

medical care will not go up as it has 

not in States which have these pro-

grams. The quality of medical care will 

improve; and who knows, we may find 

that we may expand coverage to those 

40 million people that the Republicans 

have chosen to ignore. 

Mr. Chairman, I reserve the balance 

of my time. 

Mr. BOEHNER. Mr. Chairman, I yield 

3 minutes to the gentleman from Ken-

tucky (Mr. FLETCHER), who spent 

months and months developing this 

issue.

Mr. FLETCHER. Mr. Chairman, I cer-

tainly appreciate the work that has 

been done by the gentleman from Ohio 

(Mr. BOEHNER), the chairman of the 

Committee on Education and the 

Workforce; and as he has excelled in 

education, now he has certainly ex-

celled in this issue of protecting pa-

tients.

Yesterday was a very fine day for the 
patients across America. After months 
and months of negotiating, the gen-
tleman from Georgia (Mr. NORWOOD)
agreed that it was time to strike a very 
good compromise, something that was 
focused on patients. I certainly appre-
ciate the work of everyone that has 
been doing a great deal regarding this 
issue over the last 6, 8 years. 

But one thing I think we must realize 
is that we need to have a patients’ pro-
tection bill that will be signed by the 
President, one, that makes sure that 
we stress the quality of health care; 
two, that we protect access to health 
care and consider the uninsured; and, 
three, we hold HMOs accountable. We 
do that with the Norwood amendment. 

It is surprising the respect that the 
gentleman from Georgia (Mr. NOR-
WOOD) has across this Nation. Accord-
ing to the majority leader in the Sen-
ate, he is the most respected voice on 
patient protection across this Nation. 
Now because of political reasons, the 
other side would change their tune be-
cause they are more concerned about 
politics than they are the health of pa-
tients.

We have 43 million uninsured in this 
country, 10 million more than a decade 
ago. Nearly 40 percent of uninsured 
adults skipped a recommended medical 
test or treatment, and 20 percent said 
they did not get the needed care for a 
serious problem in the last year. 

The uninsured are more likely to be 
hospitalized for avoidable conditions 
such as pheumonia and uncontrolled 
diabetes, and are three times more 
likely to die in the hospital than an in-
sured patient. That is a striking, a 
very striking statistic from the Jour-
nal of the American Medical Associa-
tion. It is beyond me how the other 
side, who has always talked about the 
most vulnerable in our society, low in-
come and minorities, how they could 
show such a flagrant disregard for the 
uninsured, willing to drive up the costs 
with the frivolous lawsuits to favor the 
personal injury lawyers over the pa-
tients.

It is striking to me how they can ig-
nore this particular fact and the im-
pact of having more uninsured in this 
Nation will have on the health of 
Americans. We need to come together, 
lay aside politics and make sure we 
cover the uninsured. 

That is the reason why I am glad we 
provide some access programs in the 
amendment through association health 
plans to allow small businesses to come 
together to be able to reduce the cost 
of premiums from 10 to 30 percent and 
allow some medical savings accounts. 

Again, I appreciate the work that is 
been done on this by a number of indi-
viduals. I certainly want to thank the 
President for his passion of making 

sure we get patient protection. I want 

to encourage everyone to support the 

Norwood amendment to the Ganske- 

Dingell bill. 
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Mr. STARK. Mr. Chairman, I yield 30 

seconds to the distinguished gentleman 

from Iowa, Mr. GANSKE.
Mr. GANSKE. Mr. Chairman, I thank 

the gentleman from California (Mr. 

STARK), and I thank the gentleman 

from Kentucky (Mr. FLETCHER).
The underlying Ganske-Dingell bill 

does have access provisions that I 

think are bipartisan, for instance, 100 

percent deductibility for the self-in-

sured and other small business provi-

sions to help increase access. There 

will be an amendment on the floor for 

that that will get debate on further ac-

cess provisions, and I think that debate 

will be a fruitful debate. 
Mr. STARK. Mr. Chairman, I yield 3 

minutes to the gentleman from Mary-

land (Mr. CARDIN).
Mr. CARDIN. Mr. Chairman, first I 

would like all the Members to join me 

in congratulating the gentleman from 

California (Mr. STARK) for becoming a 

father with twins born to Deborah. We 

know that August will be a very busy 

month for him. 
Mr. Chairman, I want to respond very 

briefly to the points of the gentleman 

from Kentucky (Mr. FLETCHER). Most 

of the protections in the Patients’ Bill 

of Rights, many of our States have 

passed laws that provide that to state- 

regulated plans. There is no evidence 

that employers have dropped coverage. 

The enactment of good medical policy 

will not reduce the number of people 

insured in this Nation. 
Mr. Chairman, let me point out, 

many people have said that the Bush- 

Norwood agreement is a compromise. 
It is not a compromise; it is a com-

plete victory for those who oppose a 

Patients’ Bill of Rights. We will take a 

look at some votes later today, and I 

think that will be borne out by the 

people who will be supporting the 

amendments and those who will be op-

posing them. This really is a victory 

for people who want to see us do noth-

ing.
Let me just give one example. Mr. 

Chairman, I have been working many 

years with colleagues on the other side 

of the aisle for access to emergency 

care protection so that people who go 

into the emergency room, who have 

emergency symptoms, find out later 

that their bills will in fact be paid. We 

have, in many cases, people going to 

the emergency room with chest pains, 

only to find out that they did not have 

a heart attack, but they have a heart 

attack later on when their HMOs 

refuse to pay the bill. 
We provide protection in this legisla-

tion to deal with that, in the under-

lying bill. But when we look at the 

amendment that the gentleman from 

Georgia (Mr. NORWOOD) will be offering, 

we give with one hand and take away 

with the other. We say we give protec-

tion, but we offer no enforcement, so 

the HMOs can continue to deny reim-

bursement without any fear of any re-

percussion from their actions. That is 

not providing patient protection. That 

is not doing what we should be doing 

here in this body. 
It is even worse than that, Mr. Chair-

man, because there are certain protec-

tions that have been afforded by our 

States. Forty-one States have passed 

an external review. That is where peo-

ple can go to their insurance company, 

to their HMO, and have a review done 

by an independent body. Forty-one 

States have now enacted an external 

review that is now providing help to 

those plans that are regulated under 

State law. So what does the Norwood 

amendment do? It preempts our 41 

States.
My colleagues on the other side of 

the aisle talk about federalism and 

protecting the rights of States. The 

Norwood amendment will preempt the 

State laws in those areas, and take 

away protection that the States at 

least have had the courage to provide 

to its citizens that are regulated under 

State plans. 
That is not what we should be doing. 

A Patients’ Bill of Rights protects pa-

tients. The Norwood amendment will 

take it away. Vote down the Norwood 

amendment.
Mr. BOEHNER. Mr. Chairman, I am 

pleased to yield 1 minute to the gen-

tleman from California (Mr. HUNTER).
Mr. HUNTER. Mr. Chairman, I thank 

the gentleman for yielding time to me. 
Mr. Chairman, I had a personal expe-

rience with my chief of staff who had 

what was diagnosed as incurable can-

cer, had a gatekeeper problem, and I 

became one of the first cosponsors of 

the gentleman from Georgia (Mr. NOR-

WOOD) when he initiated his initial leg-

islation.
We talked about the Norwood amend-

ment today. We went over the fact that 

one is going to have accountability, 

and yet, they are not going to have so 

much exposure that small businesses 

will be denied coverage. 
The key element in this entire debate 

has been balance. This approach is 

well-balanced. It is going to enable 

small businesses to have coverage. It is 

going to have accountability. It is 

going to move us forward. My old 

friend and I had a good discussion this 

morning, the gentleman who was most 

concerned about this who had incur-

able cancer. He looked at this thing 

and he says, this is what we need. Sup-

port the Norwood amendment. 
Mr. STARK. Mr. Chairman, I am 

happy to yield 21⁄2 minutes to the dis-

tinguished gentleman from Wisconsin 

(Mr. KLECZKA).
Mr. KLECZKA. Mr. Chairman, it is 

amazing to sit here and listen to the 

debate, how a person can go in less 

than 24 hours from an SOB to a PAL, 

and there is such glowing praise for one 

of the Members of this body. Wow, 

where was that praise last year? Where 

was it 5 years ago when he introduced 

the Patients’ Bill of Rights? What a 

turnaround.
I know the White House operatives 

have been looking for somebody to 

bring forth a poison pill to this bill. 

The insurance companies, the HMOs, 

do not like it. The Republicans do not 

like it; the President does not like it. 

So what we do in this legislation is sell 

out the patients. 
The operatives in the White House 

came here and were looking for some-

one to do the poison pill. They looked 

at the gentleman from Michigan (Mr. 

DINGELL) and did not get too far there; 

they looked at the gentleman from 

Iowa (Mr. GANSKE) and did not get too 

far there; then there is a new and sort 

of popular TV show which I think sums 

up what happened. My friends, it is 

called The Weakest Link. They found 

the weakest link. 
So, in a hurried fashion, we are pre-

sented with that change, which gives 

insurance companies privileged status; 

status that doctors do not have, hos-

pitals do not have, but HMOs, health 

insurance companies, will have under 

this bill. I think that is sad. 
Now the opponents of the real Pa-

tients’ Bill of Rights bill say premiums 

are going to go up 4 percent. Hundreds 

of thousands of people are going to lose 

their health insurance. What is that 

based on? That is based on a real Pa-

tients’ Bill of Rights passing, the 

HMOs not changing their bad practice 

of denying care to sick people, and all 

of them being sued. That is what it is 

based on. 
However, if a real bill would pass, we 

know they would change their behav-

ior. No one wants to be sued. But what 

happens under this bill? They do not 

have to change their behavior. They 

can deny us care, ending up in injury, 

possibly death for the patient, and 

under the special protections, the pre-

emptions of State laws throughout the 

country, they are not going to get hit. 
I ask my colleagues to reject Nor-

wood, or in other words, good-bye. 
Mr. BOEHNER. Mr. Chairman, I yield 

myself 1 minute. 
Mr. Chairman, I say to my col-

leagues, I am confused. We have been 

through 6 years of legislative gridlock 

on this issue. They all know it. It has 

been not exactly a partisan divide, but 

almost.
Finally, the President of the United 

States reaches out on a bipartisan ef-

fort over the last 6 months, does not 

get many takers on the other side of 

the aisle, but finally over the last cou-

ple of weeks he and the gentleman 

from Georgia (Mr. NORWOOD) come to 

an agreement to break this legislative 

logjam and to move this issue down the 

road.
It is beginning to sound to me like it 

is ‘‘my way or the highway.’’ Members 

all know compromise is the art of leg-

islating. I think what we have before 

us is a bill that only is different in one 
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respect, and that is just how much li-
ability, how much right to sue, and 
how many damages we can impose on 
people. That is the only difference in 
this bill. 

The American people want access to 
health care, not access to the court-
room.

Mr. STARK. Mr. Chairman, I am 

happy to yield 3 minutes to the gentle-

woman from Florida (Mrs. THURMAN),

who, unlike previous speakers, has read 

the bill. 
Mrs. THURMAN. Mr. Chairman, I 

thank the gentleman for yielding time 

to me. 
I would say to my colleague who 

talks about gridlock, that is wrong. 

This House, that Senate, passed a bill, 

Senate to conference, and would not by 

the majority put on conference com-

mittee members who voted for the bill 

that the House voted for. 
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So if my colleague wants to talk 

about gridlock, the gridlock has been 

because the other side would not allow 

people to have the will of the House, 

and they do it over and over and over 

again.
But let me make a point. When I 

come to this floor to vote today, my 

mind is not going to be on the gen-

tleman from Georgia (Mr. NORWOOD) or 

the gentleman from Michigan (Mr. DIN-

GELL) or the gentleman from Arkansas 

(Mr. BERRY) or any of them. My mind 

is going to be on one person. 
This is an editorial that was written 

by the editor of our newspaper. Roz is 

your typical over-achieving college 

kid. She is a hard worker and ex-

tremely intelligent. As she graduated 

from college, she and her whole life are 

in front of her. But several years ago 

Roz found a small lump in her breast. 

Being a smart kid, she contacted her 

HMO and was referred to a physician. 

When she went in for an exam she was 

told the small lump was a torn liga-

ment or muscle and it would just go 

away. The HMO physician decided that 

no further expensive tests were needed. 

But the lump did not go away. In fact, 

it grew larger. 
After a second visit to her HMO-as-

signed physician, she was told again 

that the lump in her breast was a mus-

cle; no expensive tests were needed. 

When Roz went home to her parents for 

a holiday break, they sent her to a 

family physician who conducted the ex-

pensive test. It was then determined 

that Roz had breast cancer. The cancer 

had been with her so long that it had 

spread to her brain and her spinal cord. 

She died at the age of 25. 
I want a bill, whether the President 

signs it or not, that takes care of Roz. 

She will be on my mind when I vote to-

night.
Mr. BOEHNER. Mr. Chairman, how 

much time is remaining? 
The CHAIRMAN. The gentleman 

from Ohio (Mr. BOEHNER) has 10 min-

utes remaining and the gentleman 

from California (Mr. STARK) has 7 min-

utes remaining. 
Mr. STARK. Mr. Chairman, I yield 

31⁄2 minutes to the gentleman from 

Texas (Mr. DOGGETT).
Mr. DOGGETT. Mr. Chairman, a pa-

tients’ bill of rights should be about 

helping patients: someone who has just 

received the bad news from her doctor 

that she faces a life-threatening illness 

requiring extensive and expensive 

medications, a parent, who has a child 

with a serious disability, a family that 

has been shocked by an accidental in-

jury to a bread winner. With the pa-

tient already at a disadvantage, and 

then further disadvantaged by an abu-

sive insurance company, this Congress 

has to decide today whether it wants to 

provide patient protections or insur-

ance loopholes. 
The kind of bill that is being ad-

vanced by our Republican colleagues is 

a little like the fine print of some 

worthless insurance policy that prom-

ises much, but in the fine print limits 

coverage only to those struck by light-

ning on a summer’s midnight during 

leap year. That is the kind of protec-

tion, riddled with countless loopholes 

for insurers, that Republicans would 

afford.
In Texas, we stood and chose. We 

chose the patient and adopted a model 

law that the rest of the Nation has 

looked to for our patients’ bill of 

rights. We adopted that law, it should 

be noted contrary to the suggestion 

today, not because of, but in spite of 

then Governor George W. Bush, who 

fought it every step of the way, who 

tried to undermine it, as he has this 

bill, who vetoed the state legislation 

once before it became law. He finally 

let it become law without his signature 

as he worked hand-in-glove with the in-

surance companies in Texas in making 

the very same arguments that are 

being advanced here today. 
Our Texas law has worked well. Our 

newspaper in the capital city, the Aus-

tin American-Statesman, editionalized 

that this law had ‘‘changed the health 

care climate in Texas.’’ Yet there was 

a serious problem. The courts inter-

preted an old Federal law called 

ERISA, designed originally to protect 

employees with their pensions, as over-

riding or preempting our state patient 

guaranties. This Federal law meant 

that while some Texans can get state 

protection, millions get nothing. Fed-

eral law wipes out what the State of 

Texas, over George Bush’s objection, 

adopted to protect our citizens. ERISA 

preempted that law. 
Today, what do we find? We find 

George W. Bush, now as President, per-

haps using the same pen with which he 

vetoed the guarantees in Texas, and he 

comes forward and says that preemp-

tion for some Texans is not enough. 

With this Norwood amendment, pre-

emption will apply to all of those State 

guarantees for all, Texan’s and folks in 
States with such guarantees. These 
State patients’ rights provisions will 
be wiped out, and replaced with this 
new federal loophole law. Well, that is 
not a patients’ bill of rights, that is 
only protection for the insurance in-
dustry.

Before I came to this Congress, I 
served as a judge on the highest court 
in the State of Texas. I was called a 
‘‘Justice’’ and expected to do justice. 
And yet time after time I saw victims 
of insurance company abuse come into 
our court and like other judges, my 
hands were tied. They were tied by 
Federal interference in States’ rights 
under ERISA. Our laws, our guaran-
tees, our consumer protections were 
preempted, and no judge could do jus-
tice. Justice was not only blind, but 
rendered helpless. 

In this Congress, we are not helpless. 
We can reject the same approach that 
Governor George W. Bush tried to im-
pose on our State and not let it be im-
posed on this country. We can stand up 
for patients and reject loopholes for in-
surance companies. 

Mr. BOEHNER. Mr. Chairman, I am 
pleased to yield 2 minutes to the gen-
tleman from the Great State of Ohio 
(Mr. PORTMAN), my good friend and col-
league.

Mr. PORTMAN. Mr. Chairman, I 
thank the gentleman for yielding me 
this time and affording me this oppor-
tunity to talk a little about patient 
rights, and I rise today in very strong 
support of giving patients more protec-
tion and in support of patients’ rights. 

I would also like to thank the gen-
tleman from Ohio (Mr. BOEHNER), the 
gentleman from California (Mr. THOM-
AS), the gentleman from Louisiana (Mr. 
TAUZIN), and particularly the gen-
tleman from Kentucky (Mr. FLETCHER),
and the gentleman from Georgia (Mr. 
NORWOOD) for all the good work they 
have done on this issue, good people 
coming together in a common cause to 
reach a result that will help all Ameri-
cans.

Under the Norwood-Fletcher amend-
ment that we are going to vote on a lit-
tle later today, this legislation that we 
are talking about now will be im-
proved, in my view. But this under-
lying legislation will continue to pro-
vide a number of very important pa-
tient care improvements. Patients will 
have better access to specialists. Pa-
tients will get guaranteed coverage for 
appropriate medical care in emergency 
room settings. Patients will be able to 
designate a pediatrician as their child’s 
primary care provider. Patients with 
serious illnesses will be assured of con-
tinuous care from their existing physi-
cians. All these patients’ rights and 
many more are going to be included in 

the legislation, and again I commend 

the Members of this House who have 

worked so hard to get to this point. 
Perhaps most importantly though, 

Mr. Chairman, this legislation provides 
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these protections without risking the 

most important single protection of 

all, and that is guaranteed health care 

coverage. I have heard on the floor this 

afternoon a lot of concerns raised by 

opponents to the Norwood-Fletcher 

amendment about what is not going to 

be included in that amendment. I want 

to talk about that for a second. 
I, too, want to talk about what the 

Norwood-Fletcher amendment will not 

do. It will not allow unnecessary and 

frivolous lawsuits. It will not risk dra-

matically increasing the cost of health 

care insurance and thereby risking the 

number of people who can be insured 

and have insured access to health care. 

And it will not take valuable dollars 

out of the health care system and put 

them in the legal system. Yet it pro-

vides all the protections we talked 

about and, most important, there is no 

question that when HMOs and insur-

ance companies wrongfully deny care, 

they will be held accountable under 

this approach. I urge all my colleagues 

to support it. 
Mr. BOEHNER. Mr. Chairman, I am 

pleased to yield 3 minutes to the gen-

tleman from Texas (Mr. SAM JOHNSON),

the chairman of the Subcommittee on 

Employer-Employee Relations. 
Mr. SAM JOHNSON of Texas. Mr. 

Chairman, I thank the chairman for 

yielding me this time. 
We have to work for our employees, 

those who are uninsured. I rise today in 

support of a hard-fought agreement 

that would give patients access to an 

emergency room, assure patients ac-

cess to independent external review, 

and hold health maintenance organiza-

tions accountable for their actions. 

However, unlike Ganske-Dingell, the 

Norwood-Bush compromise does all 

these things in a responsible way. 
The Ganske-Dingell bill subjects em-

ployers to as many as 50 different ex-

ternal review standards and treats 

some patients better than others, de-

pending on where they live. The Nor-

wood compromise guarantees that em-

ployers and employees are treated 

equally no matter where they live. 
Unlike Ganske-Dingell, which would 

subject employers to frivolous law-

suits, this bill would protect employers 

from Federal lawsuits in all but the 

most extreme cases. Ganske-Dingell 

would also subject employers to law-

suits in 50 different States. This bill 

does not allow suits against employers 

to be filed in State court. Unlike the 

base bill, our bill assumes that employ-

ers or their agents are using ordinary 

care if the medical reviewer upholds 

their decision. 
It is time to put patients first. It is 

time to pass a patients’ bill of rights 

that increases the number of Ameri-

cans with health insurance. By the end 

of this debate, I hope to have an 

amendment included that would in-

crease access to affordable health in-

surance to the 43 million Americans 

who currently do not have health in-
surance through the use of medical 
savings accounts or association health 
plans.

Mr. Chairman, we must support the 
Norwood amendment. It is good for 
America.

Mr. BOEHNER. Mr. Chairman, I yield 
2 minutes to the gentleman from Ari-
zona (Mr. SHADEGG), who has spent 
many, many hours on this issue. 

Mr. SHADEGG. Mr. Chairman, I 
thank the gentleman for yielding me 
this time, and it has been a pleasure to 
work with him on this legislation. He 
has been tireless in his efforts to pass 
good legislation. 

These comments about a partisan di-
vide and a deadlock are absolutely ac-
curate. We have struggled to get legis-
lation passed here. And, sadly, the ex-
tremes at each end have precluded us 
from doing so. The extremes who want 
the plans to have no liability under 
any circumstance, and the other ex-
treme, which are the tort lawyers, who 
want to be able to sue over anything, 
any time, anywhere and get every-
thing.

The Norwood amendment pursues a 
goal that is absolutely fair, and it is 
the goal we ought to pursue. Patients 
get the right care at the earliest pos-
sible time. One of my colleagues on the 
other side said what is wrong with the 
current system is that HMO bureau-
crats make health care decisions, and 
he is right. But the Norwood amend-
ment, unlike the Ganske-Dingell bill, 
moves that decision-making authority 
over the quality of health care in 
America, what is the standard, what 
care should people really get, away 
from those HMO bureaucrats. It takes 
it away from the HMO bureaucrats and 
it gives it to a panel of at least three 
medical doctors who are practicing 
physicians with expertise in the field. 

That is where the decision should be. 
We should get it away from HMO bu-
reaucrats, and we should give it to doc-
tors so doctors can set the standard of 
care in America. But here is what is 
wrong with the underlying bill. They 
want to take it away from HMO bu-
reaucrats, but they do not want to give 
it to doctors. What they want to do, 
and what their bill does, is give the 
ability to set the standard of care not 
to a panel of independent doctors but 
rather to trial lawyers. 

Under their bill an individual has to 
go through external review, but it 
means absolutely nothing. It is a chi-

mera. It is of no value. Because wheth-

er someone wins or loses, they can go 

right ahead and sue, which means it 

will get us nowhere. It becomes a bat-

tle of experts. It does not advance 

health care in America. It does not em-

power doctors to set the standard. It 

empowers plaintiffs’ lawyers. And that 

is a tragedy. 
I urge my colleagues to defeat the 

underlying bill and support the Nor-

wood amendment. 

Mr. STARK. Mr. Chairman, I yield 45 

seconds to the gentleman from Massa-

chusetts (Mr. DELAHUNT).
Mr. DELAHUNT. Mr. Chairman, it is 

interesting to hear that it is lawyers 

that are responsible for the rising cost 

of health care premiums, but it is not 

lawyers who are responsible for award-

ing damages. It is jurors. 
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Who are jurors? Jurors are our neigh-

bors, our voters. They are the Amer-

ican people. Trust them. When it comes 

to understanding what it costs to be 

deprived of a full and healthy life, ju-

rors know what it means. They have 

more wisdom than lawyers, than doc-

tors, and I dare say than Members of 

Congress.
Mr. STARK. Mr. Chairman, I yield 30 

seconds to the gentleman from Mary-

land (Mr. CARDIN).
Mr. CARDIN. Mr. Chairman, I was 

listening to my colleagues on the other 

side of the aisle talk about what this 

bill does. The Ganske-Dingell bill pro-

vides real patient protection, whether 

it is access to emergency care, special-

ists, whether it is primary care. 
The Norwood amendment takes away 

those rights because there is no en-

forcement. There is no reason why 

HMOs will provide these particular pro-

tections. It is the opponents of the 

Ganske-Dingell bill that are telling 

Members that this Norwood amend-

ment will perfect it. 
What it does is take away the protec-

tions in the underlying bill. We should 

reject the Norwood amendment. 
Mr. STARK. Mr. Chairman, I yield 45 

seconds to the gentleman from Wis-

consin (Mr. KIND).
Mr. KIND. Mr. Chairman, the debate 

today is not about the technicalities of 

a complicated piece of legislation: who 

has the rebuttal presumption, what the 

standard of care should be, whether pa-

tients are going to be suing in Federal 

court for this issue or State court for 

that.
This issue boils down to one simple 

proposition. If someone is in the busi-

ness of making medical decisions that 

affect the health, welfare and lives of 

patients, that individual should be held 

to the same standard of responsibility 

as anyone else involved in that process, 

period. No exceptions. No carve-outs. 

No special treatments based on polit-

ical contributions made in this place. 

That is what is at stake at the end of 

today’s debate. 
Mr. Chairman, I urge my colleagues 

to reject the Norwood special treat-

ment amendment and instead pass a 

fair Patients’ Bill of Rights. 
Mr. STARK. Mr. Chairman, I yield 30 

seconds to the gentleman from Iowa 

(Mr. GANSKE).
Mr. GANSKE. Mr. Chairman, here is 

what two law professors from New Jer-

sey say: 
‘‘In preempting State law, the Nor-

wood amendment goes beyond conduct 
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that involves negligent medical judg-

ment to a particular patient’s case. 

The amendment may, by virtue of the 

words ‘based on,’ stipulate that State 

malpractice law does not apply to any 

treatment decision made by a managed 

care organization, whether it be neg-

ligent, reckless, willful or wanton. 
‘‘For example, no State cause of ac-

tion can be maintained against a des-

ignated decision-maker for his decision 

to discharge a patient early from a hos-

pital even if the likely result of that 

discharge would be the patient’s death. 

In short, all forms of vicarious liability 

under State law would be preempted 

under the Norwood amendment.’’ 
Mr. STARK. Mr. Chairman, I yield 

myself the balance of my time. 
Mr. Chairman, I will conclude by say-

ing that we are in a sad state of affairs 

when we have dentists writing law and 

lawyers practicing medicine, and Con-

gressmen trying to run HMOs. I have a 

list of 704 organizations that support 

the original Ganske-Dingell bill with-

out the poison pill amendments. 
There is not a health care profes-

sional organization in this country 

that does not support this bill, and the 

dental organization of the gentleman 

from Georgia (Mr. NORWOOD) supports 

the original bill. Why should we vote 

against those people that give us med-

ical care? Do we know better? Is there 

somebody in this audience who would 

tell me of any medical profession that 

does not support the original bill and 

oppose the Norwood amendment? 
If we are going to legislate to protect 

patients, let us make sure that we do it 

right and support the original Ganske- 

Dingell bill. 
Mr. BOEHNER. Mr. Chairman, I yield 

myself such time as I may consume. 
Mr. Chairman, the Ganske-Dingell 

bill would subject employers and 

unions, including many small busi-

nesses that voluntarily provide health 

benefits to their employees, to new 

lawsuits with unlimited damages and 

no protection from frivolous lawsuits. 
I think it is pretty clear that Ameri-

cans want a Patients’ Bill of Rights. I 

think they have made it very clear, as 

well, that they do not want unlimited 

lawsuits. Expanding liability for small 

employers and unions who voluntarily 

offer health plans is wrong-headed and 

dangerous, and in my view, will cause 

millions of Americans to lose their 

coverage.
Mr. Chairman, all of us who serve in 

this body come from different walks of 

life. We have doctors that serve in the 

House. They happen to be split on both 

sides of this particular issue. We have 

our share of lawyers that occupy this 

body as our colleagues, and we have 

lawyers on both sides of this particular 

issue.
In my own case, I come to the halls 

of Congress as a small business person, 

someone who has in fact hired people, 

someone who has had to run a business, 

and someone who offered a health plan 
to my employees. I can tell my col-
leagues, as I have said year after year, 
debate after debate on this particular 
subject that if the underlying bill were 
to pass as is and to become law, imme-
diately I, as an employer, would elimi-
nate the health benefits for my em-
ployees. Why? Because I would be sub-
ject to more increased litigation. 

Every employer in America, and 
most of their employees as well, under-
stand all of the litigation that is occur-
ring in this country is causing prices to 
go up, and in many cases, causing busi-
nesses to go out of business. 

One little lawsuit under that under-
lying bill that would be allowed could 
put under many, many small employ-
ers. Today, when new employers are 
the lifeblood of our economy, why 
would we want to increase the liability 
that we put on them? 

Mr. Chairman, I think that we need 
to find a balanced approach, and I 
think the President, working with the 
gentleman from Georgia (Mr. NOR-
WOOD), deserves an enormous amount 
of credit from all of us. The President 
put his prestige out on the line. He 
worked hard to come to some com-
promise that he would be willing to 
sign into law. 

I am a little surprised at my col-
leagues across the aisle who have re-
jected the hand of the President over 
the last 6 months, and then today con-
tinue to reject the idea of trying to 
find some common ground and moving 
ahead.

What do they want to do? Do what we 
have done for the last 6 years, and we 
are going to get the same result. Noth-
ing. I think the President deserves an 
awful lot of credit for ending the legis-
lative gridlock on this issue. What do 
we have to fear? Nothing, because we 
are going to go to conference with the 
Senate which has a different bill. We 
have an opportunity to try to resolve 
the differences between the two bodies. 
That is the nature of our institution. 

What we ought to do today is get be-
hind the compromise bill that is going 
to be before us, support the Norwood 
amendment, support the bill on final 
passage, and let us work out our dif-
ferences with the Senate. As we do, not 
only will Congress be winners, but 
more importantly, the American peo-
ple will be great winners because they 
will have better access to health care, 
more patient protections; and regard-
less of which version of liability be-
comes law, they will have greater rem-
edies in the law than they have today. 

Even the amendment of the gen-
tleman from Georgia (Mr. NORWOOD),
which is being criticized here as being 
inadequate, goes far beyond what we 
have in law today. If Members want to 
help patients, why not accept his 

amendment? Give patients additional 

remedies and help them get the kind of 

quality health care that the American 

people want. 

Ms. SOLIS. Mr. Chairman, this body has a 
chance to enact a real patient’s bill of rights to 
protect people from the harmful decisions 
made by their health insurance plans. 

All of us have heard from constituents who 
are fed up at being told by their health plans 
that they can’t have access to the health care 
they need even through they pay their insur-
ance premiums for this care in the first place! 

So you would think all of us could agree 
that it’s time to do something. 

Instead, my Republican colleagues want to 
pass a bill that does nothing. 

In fact, the bill supported by President Bush 
would roll back important patient protections 
already in place in my home state of Cali-
fornia. 

In California, we enacted a law that says to 
consumers—if your health plan interferes with 
the quality of the medical care you receive, 
you have a legal right to stop them through 
the courts. 

If you are injured because your health insur-
ance company delays or refuses you health 
care—you have a legal right to sue them 
through the courts. 

It’s just that simple. 
But President Bush wants to take away my 

constituents’ right to have protection from the 
bad decisions of their health insurance compa-
nies. 

And he wants to call that managed care re-
form, I call it an HMO Protection Bill. 

Well that’s not right. 
I urge my colleagues to reject any attempt 

to weaken the patient’s bill of rights and to 
support real reform of health insurance com-
panies. 

Mrs. MCCARTHY of New York. Mr. Chair-
man, the last 24-hours of gameplaying with 
people’s lives by the leadership has left a 
huge mark on the House of Representatives. 
I don’t think our forefathers would be proud of 
the political games that have been played up 
here. 

Let’s look at the score of the game. This 
week, special interest groups have two wins, 
and the American people have zero. 

Yesterday, with the Energy Bill, oil compa-
nies won. 

Today, with the so-called Patient’s Bill of 
Rights, insurance companies will win. 

Under the House leadership deal on the so- 
called Patient’s Bill of Rights, many of our 
constituents are going to have their health 
care needs compromised. 

However, there are a few good things about 
the bill. Language that I’ve been working on to 
protect health care workers is included. I spent 
30 years as a nurse, and I speak from experi-
ence. 

When a health care worker blows the whis-
tle on workplace abuses, they shouldn’t have 
to fear retaliation, 

For example, a nurse might be tempted to 
remain silent when they see a patient’s quality 
of care being compromised. 

Nurses should feel 100 percent confident 
that they can come forward without facing re-
taliation from their employer. No one should 
feel that their job is in jeopardy because they 
speak up for patient safety. 

Also, my language ensuring hospitals get 
paid on time by HMOs is included. 

Not only have HMOs been neglecting pa-
tient care, but they are also well-practiced in 
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their denial and delay of payments to hos-
pitals, medical group practices, doctors and 
other health care professionals. 

Health care providers shouldn’t be stuck in 
the middle for a bitter struggle between quality 
patient care and insurance company regula-
tions. 

But despite these good provisions, it’s clear 
that special interests are the real winners in 
this deal. 

How many more examples of special inter-
est control must this esteemed body suffer 
through before doing something to change it? 

I’m sure of one thing—we need campaign fi-
nance reform to get the special interests out of 
Congress. 

Oppose the Norwood amendment. 
Support the Ganske-Dingell bill. It puts pa-

tients’ interests before special interests. 
Ms. KILPATRICK. Mr. Chairman, I rise 

today to speak in favor of Representative 
GANSKE’s Bipartisan Patients’ Bill of Rights 
and to oppose the amendment substitute 
being offered. When we started this debate 
several years ago, we were trying to find a 
way to protect patients and help them to re-
ceive access to quality health care. Somehow 
we have strayed from our original purpose and 
have started trying to protect HMO’s. There is 
something wrong with this picture. 

The people of this country want security in 
knowing that the health care they receive is 
based on sound practice, not on an employ-
er’s or health care plan’s bottom line. The 
people of this country deserve to have this as-
surance. I question whether or not those who 
oppose the Ganske bill would want for their 
families to face what so many of our constitu-
ents face everyday—uphill battles against 
HMO’s in an attempt to receive the treatment 
their doctor has prescribed for them. 

Several of my colleagues plan to offer 
amendments to the Ganske bill that will re-
move the very essence of the Patients’ Bill of 
Rights. The amendments they plan to propose 
are being touted as ones that will make this a 
true compromise bill. It is not compromise in 
my eyes. If these amendments pass, the 
name of the bill will remain the same, but the 
substance of the bill will be worthless. 

There are three ‘‘poison pill amendments.’’ 
The amendments being offered on the floor 
today will cost the American people millions of 
dollars. The underlying bill, as introduced by 
Representative GANSKE, includes ways to pay 
for the costs of this bill. The alternative plan 
does not pay for these costs. We are talking 
about costs that total over $20 million. Where 
is this money going to come from? Shall we 
just continue drawing down on the Medicare 
and Social Security Trust Funds? 

The amendments being offered to this bill 
will also supersede the rights of the states. 
Thirty nine states, including Michigan, already 
have their own tort laws that work and work 
well. Under the alternative being offered, fed-
eral law will prevail. It will even preempt state 
remedies previously provided by the Supreme 
Court. In states that have no damage caps, 
they would be forced to accept the damage 
limitations provided by the alternative. 

Under Representative GANSKE’s bill, individ-
uals have the right to have their case re-
viewed by an external review board. This 
makes sense. However, the alternative plan 

makes it almost impossible for a patient to 
prove his or her case in court. A patient must 
demonstrate the decision of the external re-
view entity was completely unreasonable. It 
would not matter if the external reviewers 
were not familiar with the latest medical evi-
dence, or if the reviewers did not consider all 
the facts of the patient’s case. This review 
process is a medical one. It is vital that a pa-
tient have access to this review process, but 
it does not provide the due process protec-
tions that a court does. Patients should have 
access to the courts. To do otherwise is just 
one more attempt to protect HMO’s and insur-
ers at the expense of patients. 

I ask my colleagues to carefully consider the 
amendments and the final bill that we are 
being asked to vote on today. Vote against the 
‘‘poison pill amendments’’ and support a true 
Patients’ Bill of Rights. Make HMO’s account-
able for their actions, just as we hold doctors 
and hospitals accountable. Vote yes for Rep-
resentative GANSKE’s bill, a bill that will protect 
patients, not HMO’s and the insurance indus-
try. 

Ms. BERKLEY. Mr. Chairman, I rise today in 
support of H.R. 2563, the Bipartisan Patient 
Protection Act. 

This bill is important because it provides di-
rect access to necessary medical care without 
administrative barriers for our nation’s citizens. 
It allows doctors, not bureaucrats to make 
medical decisions. 

The time has come in America to give doc-
tors the right to make decisions about what 
kind of treatments their patients receive, how 
long they stay in the hospital, what type of 
care is given. 

This bill will provide our constituents with 
the kind of medical care they need, when they 
need it and they won’t have to jump through 
hoops to get it. 

This legislation is long overdue. Let’s do the 
right thing and pass this bill. 

Mrs. MINK of Hawaii. Mr. Chairman, I rise 
today deeply disappointed in the total sellout 
of a meaningful patients’ bill of rights. 

For years, a bipartisan coalition of law-
makers have been working together to reform 
the managed care industry and develop a 
genuine patients’ bill of rights. 

A growing number of Americans get their 
health insurance through managed care plans. 
Although these plans enable many employers 
to provide affordable, high quality health bene-
fits, various groups and individuals have ex-
pressed frustration with HMO’s denial of nec-
essary services and lack of an appeals proc-
ess. A strong patients’ bill of rights puts med-
ical decision making back into the hands of 
doctors and patients and holds managed care 
plans accountable for failure to allow needed 
health care. 

Today we are confronted by a compromise 
reached between Representative NORWOOD 
and the President, which no longer protects 
patients’ health care rights. 

A patients’ bill of rights must allow a patient 
to sue their health plan for any injuries they 
receive if they were denied proper medical 
care. Of course, the lawsuit could only occur 
after an independent medical reviewer con-
siders the patient’s medical condition along 
with the most up-to-date medical knowledge 
and apply it to the individual’s specific case. 

A patients’ bill of rights must close the loop-
hole that allows HMOs to be the only industry 
that is protected from lawsuits. 

But the agreement reached between Presi-
dent Bush and Representative NORWOOD does 
neither of these things. 

Their agreement changes the external re-
view process to prohibit the independent med-
ical reviewer from modifying the health plans’ 
decision. The reviewer will not even have ac-
cess to the information they need in order to 
make a proper decision. The amendment also 
wipes away any current state laws relating to 
corporate liability of HMOs when they are act-
ing as health care providers. This amendment 
preempts laws that states have passed in re-
gards to patient protections. On the surface, 
the Norwood amendment allows consumers to 
sue in state court. But upon further examina-
tion, one realizes that consumers will never 
see state court. All cases will be brought to 
federal court because the amendment states 
that an action against an HMO may not be re-
moved from federal court; only the action 
against an employer can be removed from 
federal court. Their amendment also sets un-
reasonably low caps on damages. 

The Norwood amendment rips apart an oth-
erwise good bill. The real Ganske-Norwood- 
Dingell-Berry bill would allow all insured Amer-
icans the option of seeing the doctor of their 
choice. This means women would have direct 
access to obstetric and gynecological care. 
Women desperately need ob-gyn care without 
first having to receive a referral and/or prior 
authorization. 

The bipartisan Ganske-Dingell-Norwood bill 
would protect women who have mastectomies 
and lymph node dissections. After undergoing 
these procedures, women would be able to 
consult with their doctor on how long they 
need to stay in the hospital without the fear 
that their health plan will not cover their entire 
hospital stay. 

The bill would also provide access to: emer-
gency room care, without prior authorizations; 
guaranteed access to health care specialists; 
access to pediatric specialists; and access to 
approved FDA clinical trials for patients with 
life-threatening or serious illnesses. 

But the liability provisions agreed to by the 
President and Representative NORWOOD over-
shadow all of these things. I simply cannot 
support a patients’ bill of right that does not 
give individuals the full right to sue HMOs. 
The only way to hold HMOs fully accountable 
is to allow consumers a right of redress. 

A bill of rights is an empty promise if it lacks 
the procedure necessary to enforce it. 

This has become a bill of rights for HMO’s! 
This ‘‘Compromise’’ bill is a bitter retreat 

and forces me to vote No. 
Ms. BALDWIN. Mr. Chairman, families in 

Wisconsin are anxious about the state of their 
health care. Too often, profit takes priority 
over patient need. Patients are losing faith that 
they can count on their health insurance plans 
to provide the care that they were promised 
when they enrolled and paid their premiums. 

As Members of Congress, we have all tried 
to help our constituents who were denied care 
by HMOs. We have all heard their heart-
breaking stories. Just this morning, I heard 
from a constituent of mine whose 12-year-old 
daughter, Francesca, has Cerebal Palsy. His 
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daughter requires surgery to halt deterioration 
of her walking abilities so that she will not 
have to be dependent upon a wheelchair. 

This father asked his HMO to allow his 
daughter to have surgery at a particular hos-
pital that is not a provider in their plan be-
cause the hospital that is a provider in their 
plan no longer employs a specialist in this 
type of treatment. Instead of giving this father 
a referral, the HMO recommended that he 
switch plans. No one should fear that their in-
surance company would abandon them when 
they need it most. 

I urge my colleagues to support the 
Ganske-Dingell bill and oppose these three 
amendments that will serve to deprive Ameri-
cans of the patient protections they deserve. 

Make no mistake about it, if these amend-
ments pass, the bill should be renamed the 
HMO Bill of Rights. 

Mr. UDALL of New Mexico. Mr. Chairman. 
The overwhelming majority of Americans view 
patients’ rights legislation as a priority and 
strongly support meaningful patient protection 
legislation. This issue has been debated for 
many years now and the time for Congress to 
act is long overdue. 

Today, however, we have the opportunity to 
make up for lost time and provide sound, re-
sponsible managed care reforms and mean-
ingful protections for patients and their doc-
tors. We can do this by passing the Ganske- 
Dingell Patients Protection bill. 

This legislation ensures that physicians, not 
HMO bureaucrats, are making the medical de-
cisions that affect patient’s lives. This legisla-
tion provides for strong and effective internal 
and independent external review of claim deni-
als. This legislation allows patients to hold 
their insurance companies and HMO’s ac-
countable for harm as a result of bureaucratic 
negligence, malfeasance, or incompetence. 

This legislation, Mr. Chairman, has my 
strong support for all of these reasons that I 
just mentioned. 

However, should this House pass the Nor-
wood amendment or any of the other amend-
ments later today, this legislation will be 
turned from the Patients Protection Act to the 
HMO Protection Act and will lose my support. 

The Norwood Amendment carves out spe-
cial protection for HMO’s, rolls back patient 
protections and tramples states rights. I can-
not support such an amendment, nor any bill 
that contains such an amendment. 

The time for a meaningful patient’s protec-
tion act is long overdue. Let’s not waste the 
opportunity we have today by passing a bill 
that protects HMO’s instead of patients. I urge 
my colleagues to support H.R. 2563, and op-
pose any amendments that would weaken 
critically important patient protections. The 
time for meaningful patient protection is now. 
Vote ‘‘yes’’ on H.R. 2563 and against weak-
ening amendments. 

Mr. PAUL. Mr. Chairman, I appreciate the 
opportunity to explain why I oppose all 
versions of the Patients’ Bill of Rights. Once 
again Congress is staging a phony debate 
over which form of statism to embrace, in-
stead of asking the fundamental question over 
whether Congress should be interfering in this 
area at all, much less examine how previous 
interferences in the health care market created 
the problems which these proposals claim to 
address. 

The proper way to examine health care 
issues is to apply the same economic and 
constitutional principles that one would apply 
to every other issue. As an M.D., I know that 
when I advise on medical legislation that I 
may be tempted to allow my emotional experi-
ence as a physician to influence my views. 
But, nevertheless, I am acting in the role as 
legislator and politician. 

The M.D. degree grants no wisdom as to 
the correct solution to our managed-care 
mess. The most efficient manner to deliver 
medical services, as it is with all goods and 
services, is through the free market. Economic 
principles determine efficiencies of markets, 
even the health care market, not our emo-
tional experiences dealing with managed care. 

The fundamental economic principle is that 
true competition assures that the consumer 
gets the best deal at the best price possible 
by putting pressure on the providers. This 
principle applies equally to health care as it 
does to other goods and services. However, 
over the past fifty years, Congress has sys-
tematically destroyed the market in health 
care. HMOs themselves are the result of con-
scious government policy aimed at correcting 
distortions in the health care market caused 
by Congress. The story behind the creation of 
the HMOs is a classic illustration of how the 
unintended consequences of government poli-
cies provide a justification for further expan-
sions of government power. During the early 
seventies, Congress embraced HMOs in order 
to address concerns about rapidly escalating 
health care costs. 

However, it was previous Congressional ac-
tion which caused health care costs to spiral 
by removing control over the health care dollar 
from consumers and thus eliminating any in-
centive for consumers to pay attention to 
prices when selecting health care. Because 
the consumer had the incentive to monitor 
health care prices stripped away and because 
politicians were unwilling to either give up 
power by giving individuals control over their 
health care or take responsibility for rationing 
care, a third way to control costs had to be 
created. Thus, the Nixon Administration, work-
ing with advocates of nationalized medicine, 
crafted legislation providing federal subsidies 
to HMOs and preempting state laws forbidding 
physicians to sign contracts to deny care to 
their patients. This legislation also mandated 
that health plans offer an HMO option in addi-
tion to traditional fee-for-service coverage. 
Federal subsidies, preemption of state law, 
and mandates on private business hardly 
sound like the workings of the free market. In-
stead, HMOs are the result of the same 
Nixon-era corporatist, big government mindset 
that produced wage-and-price controls. 

I am sure many of my colleagues will think 
it ironic that many of the supporters of Nixon’s 
plan to foist HMOs on the American public are 
today among the biggest supporters of the 
‘‘patients’ rights’’ legislation. However, this is 
not really surprising because both the legisla-
tion creating HMOs and the Patients’ Bill of 
Rights reflect the belief that individuals are in-
capable of providing for their own health care 
needs and therefore government must control 
health care. The only real difference between 
our system of medicine and the Canadian 
‘‘single payer’’ system is that in America, Con-

gress contracted out the job of rationing health 
care resources to the HMOs. 

No one can take a back seat to me regard-
ing the disdain I hold for the HMO’s role in 
managed care. This entire unnecessary level 
of corporatism that rakes off profits and under-
mines care is a creature of government inter-
ference in health care. These non-market insti-
tutions and government could have only 
gained control over medical care through a 
collusion of organized medicine, politicians, 
and the HMO profiteers in an effort to provide 
universal health care. No one suggests that 
we should have universal food, housing, TV, 
computer and automobile programs; and yet, 
many of the poor to much better getting these 
services through the marketplace as prices 
are driven down through competition. 

We all should become suspicious when it is 
declared we need a new Bill of Rights, such 
as a Taxpayers’ Bill of Rights, or now a Pa-
tients’ Bill of Rights. Why do more Members 
not ask why the original Bill of Rights is not 
adequate in protecting all rights and enabling 
the market to provide all services? In fact, if 
Congress respected the Constitution we would 
not even be debating this bill, and we would 
have never passed any of the special-interest 
legislation that created and empowered the 
HMOs in the first place! 

Mr. Chairman, the legislation before us is 
flawed not only in its effect but in the very 
premise that individuals have a federally-en-
forceable ‘‘right’’ to health care. Mixing the 
concept of rights with the delivery of services 
is dangerous. The whole notion that patient’s 
‘‘rights’’ can be enhanced by more edicts by 
the federal government is preposterous. 

Disregard for constitutional limitations on 
government, ignorance of the basic principles 
of economics combined with the power of spe-
cial interests influencing government policy 
has brought us this managed-care monster. If 
we pursue a course of more government man-
agement in an effort to balance things, we are 
destined to make the system much worse. If 
government mismanagement in an area that 
the government should not be managing at all 
is the problem, another level of bureaucracy, 
no matter how well intended, will not be help-
ful. The law of unintended consequences will 
prevail and the principle of government control 
over providing a service will be further en-
trenched in the Nation’s psyche. The choice in 
actually is government-provided medical care 
and its inevitable mismanagement or medical 
care provided by a market economy. 

Many members of Congress have con-
vinced themselves that they can support a 
‘‘watered-down’’ Patients’ Bill of Rights which 
will allow them to appease the supporters of 
nationalized medicine without creating the 
negative consequences of the unmodified Pa-
tients’ Bill of Rights, while even some sup-
porters of the most extreme versions of this 
legislation say they will oppose any further 
steps to increase the power of government 
over health care. These well-intentioned mem-
bers ignore the economic fact that partial gov-
ernment involvement is not possible. It inevi-
tably leads to total government control. A vote 
for any version of a Patients’ Bill of Rights is 
a 100 percent endorsement of the principle of 
government management of the health care 
system. 
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Those who doubt they are endorsing gov-

ernment control of medicine by voting for a 
modified Patients’ Bill of Rights should con-
sider that even after this legislation is ‘‘wa-
tered-down’’ it will still give the federal govern-
ment the power to control the procedures for 
resolving disputes for every health plan in the 
country, as well as mandating a laundry list of 
services that health plans must offer to their 
patients. The new and improved Patients’ Bill 
of Rights will still drive up the costs of health 
care, causing many to lose their insurance 
and lead to yet more cries for government 
control of health care to address the unin-
tended consequences of this legislation. 

Of course, the real power over health care 
will lie with the unelected bureaucrats who will 
implement and interpret these broad and 
vague mandates. Federal bureaucrats already 
have too much power over health care. Today, 
physicians struggle with over 132,000 pages 
of Medicare regulations. To put that in per-
spective, I ask my colleagues to consider that 
the IRS code is ‘‘mere’’ 17,000 pages. Many 
physicians pay attorneys as much as $7,000 
for a compliance plan to guard against mis-
takes in filing government forms, a wise in-
vestment considering even an innocent mis-
take can result in fines of up to $25,000. In 
case doctors are not terrorized enough by the 
federal bureaucracy, HCFA has requested au-
thority to carry guns on their audits! 

In addition to the Medicare regulations, doc-
tors must contend with FDA regulations (which 
delay the arrival and raise the costs of new 
drugs), insurance company paperwork, and 
the increasing criminalization of medicine 
through legislation such as the Health Insur-
ance Portability Act (HIPPA) and the medical 
privacy regulations which could criminalize 
conversations between doctors and nurses. 

Instead of this phony argument between 
those who believe their form of nationalized 
medicine is best for patients and those whose 
only objection to nationalized medicine is its 
effect on entrenched corporate interests, we 
ought to consider getting rid of the laws that 
created this medical management crisis. The 
ERISA law requiring businesses to provide 
particular programs for their employees should 
be repealed. The tax codes should give equal 
tax treatment to everyone whether working for 
a large corporation, small business, or self 
employed. Standards should be set by insur-
ance companies, doctors, patients, and HMOs 
working out differences through voluntary con-
tracts. For years it was known that some in-
surance policies excluded certain care. This 
was known up front and was considered an 
acceptable practice since it allowed certain pa-
tients to receive discounts. The federal gov-
ernment should defer to state governments to 
deal with the litigation crisis and the need for 
contract legislation between patients and med-
ical providers. Health care providers should be 
free to combine their efforts to negotiate effec-
tively with HMOs and insurance companies 
without running afoul of federal anti-trust 
laws—or being subject to regulation by the 
National Labor Relations Board (NLRB). 

Of course, in a truly free market, HMOs and 
pre-paid care could and would exist—there 
would be no prohibition against it. The Kaiser 
system was not exactly a creature of the gov-
ernment as it the current unnatural HMO-gov-
ernment-created chaos we have today. 

Congress should also remove all federally- 
imposed roadblocks to making pharma-
ceuticals available to physicians and patients. 
Government regulations are a major reason 
why many Americans find it difficult to afford 
prescription medicines. It is time to end the 
days when Americans suffer because the 
Food and Drug Administration (FDA) pre-
vented them from getting access to medicines 
that where available and affordable in other 
parts of the world! 

While none of the proposed ‘‘Patients’ Bill of 
Rights’’ addresses the root cause of the prob-
lems in our nation’s health care system, the 
amendment offered by the gentleman from 
Kentucky does expend individual control over 
health care by making Medical Savings Ac-
counts (MSAs) available to everyone. This is 
the most important thing Congress can do to 
get market forces operating immediately and 
improve health care. When MSAs make pa-
tient motivation to save and shop a major 
force to reduce cost, physicians would once 
again negotiate fees downward with patients— 
unlike today where the reimbursement is 
never too high and hospital and MD bills are 
always at the maximum levels allowed. MSAs 
would help satisfy the American’s people’s de-
sire to control their own health care and pro-
vide incentives for consumers to take more re-
sponsibility for their care. 

There is nothing wrong with charity hospitals 
and possibly the churches once again pro-
viding care for the needy rather than through 
government paid programs which only maxi-
mizes costs. States can continue to introduce 
competition by allowing various trained individ-
uals to provide the services that once were 
only provided by licensed MDs. We don’t have 
to continue down the path of socialized med-
ical care, especially in America where free 
markets have provided so much for so many. 

In conclusion, Mr. Chairman, I urge my col-
leagues to reject the phony Patients’ Bill of 
Rights which will only increase the power of 
the federal government, cause more Ameri-
cans to lose their health care or receive sub-
standard care, and thus set the groundwork 
for the next round of federal intervention. In-
stead. I ask my colleagues to embrace an 
agenda of returning control over health care to 
the American people by putting control over 
the health care dollar back into the hands of 
the individual and repealing those laws and 
regulations which distort the health care mar-
ket. We should have more faith in freedom 
and more fear of the politicians and bureau-
crats who think all can be made well by simply 
passing a Patients’ Bill of Rights. 

Mr. CUNNINGHAM. Mr. Chairman, I rise 
today to add my voice in support of the pas-
sage of a strong Patient’s Bill of Rights. Con-
gress has been working for several years to 
improve the delivery of health care to every-
one in America. As a cancer survivor, I know 
how important it is to have good quality health 
care available when you need it. 

I believe that for the most part, Americans 
who currently have health insurance are 
happy with their providers. Unfortunately, too 
many Americans can not afford the health 
care they need, and sadly, there are extreme 
cases where some Americans are the victims 
of fraud or abuse that prevent them from ac-
cessing the care that they are paying for. 

I am committed to ensuring that America 
maintains the world’s best health care system 
by enacting reforms giving people more 
choices, and more access to high quality 
health care. That is why I rise today in support 
of the Patients’ Bill of Rights agreement 
reached by President George W. Bush and 
Congressman CHARLIE NORWOOD, as well as 
in support of an amendment to expand Med-
ical Savings Accounts (MSA) and allow for the 
creation of Association Health Plans (AHP). 

I am proud to support a Patients’ Bill of 
Rights that will empower individuals and doc-
tors to make health care choices, without the 
interference of government bureaucrats or trial 
lawyers. I support the Bush/Norwood agree-
ment because it ensures that the American 
people will have swift recourse when an insur-
ance company bean-counter decides to prac-
tice medicine. 

There are a lot of people who say that when 
your insurance company denies coverage, you 
should be able to run them straight into court. 
Let’s stop and think about that for a minute— 
when an individual is denied coverage by an 
insurance company, what is it that they really 
want? Coverage for life saving medical care! 
Lawsuits don’t get you medical care. Lawsuits 
drag on in court for years, and line the pock-
ets of trial lawyers. Lawsuits won’t provide 
care for sick patients. The bottom line is that 
lawsuits don’t save lives—but an independent 
medical review process will. 

While we are working to improve health 
care for those who have insurance, we must 
also take action to bring this high quality care 
to those who cannot currently afford insur-
ance. I support the inclusion of a provision to 
give millions of Americans the best patient 
protections of all—health care coverage. I 
hope that today an amendment will prevail to 
expand Medical Savings Accounts, and allow 
for the creation of Association Health Plans. 
Association Health Plans will allow small busi-
nesses and the self-employed the same pur-
chasing clout and administrative savings that 
large, multi-state employers and labor unions 
currently enjoy. This provision will expand 
health care coverage for thousands of employ-
ees of small businesses who cannot currently 
afford to provide coverage to its employees. 

I urge my colleagues to join me in sup-
porting the passage of the Bush/Norwood 
agreement on Patients’ Rights which balances 
the need for affordable health insurance with 
the need for real patient protections. 

Mr. ETHERIDGE. Mr. Chairman, I rise today 
in support of H.R. 2563, the Patients Bill of 
Rights, and in opposition to all ‘‘poison pill’’ 
amendments and in particular the Norwood 
amendment. 

Like many of my colleagues in this House, 
I strongly support the Patients Bill of Rights. In 
fact, the Ganske-Dingell Patients Bill of Rights 
provides strong patient protections. It ensures 
access to emergency room care, allows for 
clinical trials, provides for continuity of care, 
and holds managed care plans legally respon-
sible for their actions. But, today we have 
been asked to consider a new amendment to 
this bill. This amendment, if passed, would gut 
the spirit of the Ganske-Dingell bill. 

The Norwood amendment would give 
HMO’s a rebuttable presumption in court, 
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which means that if an HMO follows its proce-
dures in the review process, the patient bring-
ing a suit would be held to a higher standard 
of evidence that separates HMO’s from any 
other industry, business, or individual in Amer-
ica. Mr. Speaker, that higher standard pre-
vents a patient from making a case in court. 
That is unfair and it is wrong. 

We must hold HMO’s and health insurance 
companies accountable for their actions, and I 
will oppose any amendment that protects 
HMO’s and prevents patients from getting the 
care they need. If this amendment passes, I 
will oppose the amended bill because it will 
become unenforceable and will let HMO’s off 
the hook. A right that is unenforceable is no 
right at all. 

Mr. Chairman, I have consistently supported 
a patient’s bill of rights that is strong and en-
forceable. Today, I am afraid, the House ma-
jority is going to pass an insurance company’s 
bill of rights. Maintaining health security is one 
of the primary challenges facing North Caro-
lina’s working families today. Families deserve 
to know that they can count on affordable high 
quality health care in their managed care 
plans. Making crucial decisions about a pa-
tient’s health care should be the responsibility 
of the doctor and the patient—not some insur-
ance company accountant. 

Today’s debate is about patients. They are 
the Americans we hear about in the news and 
in our communities who are sick and hurting. 
A real patients bill of rights provides these 
Americans with access to the care they need 
and holds managed care plans legally ac-
countable for decisions that lead to serious in-
jury or death. The Republican leadership sup-
ports the Norwood amendment because it will 
send this bill to a conference. And we all know 
what that means, Mr. Chairman. The Patient’s 
Bill of Rights will die there. 

America needs a Patients Bill of Rights. Our 
families are depending on us to give them that 
right today in this House. The only way we 
can ensure that they will get that right—the 
right to clinical trials, emergency room care, 
and to hold HMO’s accountable for their deci-
sions—is to oppose all of the ‘‘poison pill’’ 
amendments proposed today and support the 
real patient’s bill of rights. The Republican bill 
is a fraud. It is a sham bill. 

I urge all of my colleagues to support H.R. 
2563, and ask that they join me in opposing 
the Norwood amendment and other poison 
pills that will kill a bill that America’s patients 
desperately need. 

Mr. COYNE. Mr. Chairman, it is time for 
Congress to enact a true patient protection 
bill. American families have already waited far 
too long for us to pass common-sense con-
sumer protections. 

Today, millions of Americans workers have 
no employer-provided health insurance, and 
over half of American Workers who do have 
employer-provided health insurance have no 
choice of health plan. The only health care 
coverage provided to those workers is a plan 
chosen by their employers. This plan may or 
may not address their health care needs and 
the health care needs of their families. Under 
current law, many of those workers and their 
families have no place to turn if they are 
harmed by decisions which are made by their 
insurance companies. 

We need to pass a true consumer protec-
tion bill that would guarantee basic health 
rights for these workers. Families should be 
able to see specialists when they need to, ap-
peal unfair denials, and seek emergency care 
when they experience severe pain. Doctors 
should be free to tell their patients all the op-
tions and to make medical decisions without 
fear of retribution from health plans. Health 
plans should be accountable if they make 
medical decisions, just as doctors are now. 

Some would suggest that enacting true pa-
tient protection legislation undermines our 
long-held goal of health coverage for all Amer-
icans. They say that patient protection legisla-
tion could cause health insurance costs to rise 
and then families may become uninsured. 
They would have us believe that a health in-
surance plan that protects basic health care 
rights is out of reach for the average Amer-
ican. That is wrong. It is our responsibility to 
find a better way to help the uninsured than 
telling them to buy bad health coverage, cov-
erage which may not be there when they need 
it. 

Unfortunately, an unfair process to debate a 
meaningful patient protection bill has been set 
up by the Leadership of the House of Rep-
resentatives today and this action effectively 
kills any chance of enacting a real patient pro-
tection bill. The bill being debated today con-
tains numerous loopholes and fails to enact 
proper patient protections and rights. It fails to 
hold health plans accountable by the same 
standards that are applied to physicians for 
negligent decisions. All actions against health 
plans would be determined exclusively under 
a new federal law with no ability to apply state 
law. As well, when an injured patient does go 
to court to seek remedy, certain provisions in 
the legislation will tip the scales of justice in 
favor of the health plan. This bill also contains 
week enforcement provisions that dramatically 
limits the ability of consumers to seek re-
course for inadequate care, injury, or death. 
Furthermore, it forces patients to pursue rem-
edies in an external appeals process that is 
neither independent or fair. 

I would urge my colleagues to vote against 
all of the amendments. If any of the amend-
ments are adopted, I would then urge a ‘‘no’’ 
vote on final passage. I hope that we can 
work together in the future to enact a true bi-
partisan patient protection bill. 

Mr. TOWNS. Mr. Chairman, I rise in opposi-
tion to the amendment offered by the gen-
tleman from Georgia. I strongly support the 
Ganske-Dingell-Berry Bipartisan Patient Pro-
tection Act without the Norwood-Bush ‘‘COM-
PROMISE’’ or any other poison pill amend-
ments. 

For the past five years, we have been fight-
ing for true patient protection legislation only 
to be thwarted at every turn by a lethal com-
bination of parliamentary maneuvers and polit-
ical posturing. The Norwood-Bush Com-
promise is just another maneuver designed to 
water down real patient protection legislation. 

Mr. Chairman, it is time that we return med-
ical decisions to the people qualified to make 
them. It is time that we stop limiting the drugs 
available to patients based on an accountants’ 
formula. It is time that we return to the Amer-
ican people the right to choose their own 
healthcare providers. The Ganske-Dingell- 

Berry Bipartisan Patient Protection Act stops 
protecting the HMO’s and provides true patient 
protection. I support protecting patients while 
the amendments before us today will give all 
of the rights to HMO’s at the expense of pa-
tients. The only thing that the Norwood-Bush 
‘‘Compromise’’ compromises is a patient’s ac-
cess to quality care. I support the Ganske-Din-
gell-Berry Bipartisan Patient Protection Act be-
cause I believe that it offers patients the pro-
tection they need. Access and accountability 
must be the cornerstones of any true patient 
protection plan and Ganske-Dingell-Berry will 
ensure that accountability. 

Don’t fall for cheap imitations; the Ganske- 
Dingell-Berry Bipartisan Patient Protection Act 
is strong, enforceable patient protection legis-
lation. 

The American people are crying out for pa-
tient protection. We cannot continue to have a 
healthcare system that claims to offer the best 
healthcare in the world and yet allows busi-
ness decision makers the right to limit access 
to top quality care. I urge my colleagues to 
provide true patient protection and vote for the 
Ganske-Dingell-Berry Bipartisan Patient Pro-
tection Act without amendments. 

Mr. PASCRELL. Mr. Chairman, I stand be-
fore you to remind everyone here why we 
must pass the patients Bill of Rights today. It 
is because we must protect all Americans 
from the fate that befell Mr. Robert Frank 
Leone of Glen Ridge, N.J.—a constituent of 
mine. 

Every year, Mr. Leone was denied a chest 
x-ray by his HMO despite his request. When 
he eventually displayed symptoms of illness, 
his Doctor acquiesced and his cancer was di-
agnosed. 

Mr. Leone had non-small cell lung cancer 
that spread to his brain. His wife Victoria was 
told that he had only 2 months to live. 

After successful treatment with radiation, Mr. 
Leone and his wife had to beg his doctors for 
a referral for physical therapy. 

As a result of physical therapy, Mr. Leone 
regained much of his strength and quality of 
life. 

But his HMO cut his physical therapy ses-
sions as soon as he started to feel better. 
They said it was no longer necessary. They 
said it was ‘‘preventative.’’ 

As a result of losing his physical therapy, 
Mr. Leone’s health began fading. Soon he 
could no longer walk without assistance. 

Despite pleas form his wife, his HMO re-
fused to restore Mr. Leon’s physical therapy 
benefit. Instead, they suggested he join a 
health club. And that his wife Victoria should 
become his physical therapist! But Victoria is 
legally disabled! 

Mr. Leone became depressed and was hos-
pitalized and died in the hospital March 30, 
1999. 

I call him an HMO casualty. 
If his doctor had given him a chest x-ray 

when he requested it, instead of denying the 
benefit to save money—his cancer would have 
been diagnosed before it had spread to his 
brain. 

If the HMO had not limited Mr. Leone’s ac-
cess to physical therapy, he would have con-
tinued his improvement and would probably 
have not sunk into depression. 

If an appeals process had been in effect, 
Mr. Leone and his wife could have appealed 
both of these denials of care. 
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Simply put, Mr. Leone died because the 

HMO was not liable for its actions. And be-
cause the HMO was not liable they could deny 
him care to save money and not be held ac-
countable. 

Today on the floor we are voting on H.R. 
2563 to protect patients just like Mr. Leone. 

But then there is this Norwood amendment. 
Well, you don’t have to be Columbo to rec-

ognize that the Norwood amendment is here 
to take the teeth out of this crucial legislation. 

The Norwood amendment creates several 
roadblocks that would prevent patients form 
receiving benefits that already exist. 

Additionally, the Norwood amendment 
supercedes state laws and forces state courts 
to apply federal tort law. 

In fact, this amendment creates a federal 
cause of action for negligence where none 
exited before! 

I am particularly interested in safeguarding 
strong state laws that protect patients because 
my state of New Jersey just recently instituted 
a strong patients’ bill of rights that would be 
preempted by the Norwood amendment! 

New Jersey’s new patients’ rights’ law is 
much broader in scope than even the Ganske 
bill we are discussing here today. It covers tra-
ditional HMOs, as well as health insurance 
plans that are not covered by ERISA. 

How can I go home and tell my constituents 
that the strong patients’ bill of rights recently 
made into law in New Jersey will never have 
the opportunity to benefit our residents? 

And that is not the only problem presented 
in this amendment. 

The Norwood amendment creates a pre-
sumption in favor of the HMO that the patient 
must overcome in order to win in court. 

This flies in the face of due process, a 
premise upon which our country is founded. It 
offends me to the core that this amendment 
not only restricts access to state law by pa-
tients but then adds an additional hurdle to 
their burden of proof once in court. 

If the Norwood amendment had been law 
when Mrs. Leone was taking care of her hus-
band, these additional obstacles would have 
made this heartbreaking experience even 
more painful. She would have had no access 
to her own state’s laws, no fair due process, 
and a limited amount of damages to seek. 

I shake my head whenever I think of how 
we could have saved Mr. Leone’s life if we 
had only passed the Ganske bill 5 years ago. 

Let’s not let any more Americans die at the 
hands of corporations whose sole concern is 
the bottom line not the patients’ health. 

I urge all of you in joining me to vote in 
favor of H.R. 2563 and against the Norwood 
amendment. Do it for Mr. Leone and all for the 
future patients who we could save with this 
important vote. 

Mr. BALDACCI. Mr. Chairman, I have long 
supported the efforts of Mr. NORWOOD to re-
form managed care. Unfortunately, I cannot 
support my friend’s lastest legislative effort on 
this issue. Instead, I remain strongly in favor 
of the Ganske-Dingell-Berry bill, H.R. 2563. 
This is the only Patients’ Bill of Rights legisla-
tion we are considering today with sufficient 
enforcement provisions. Without strong ac-
countability, the landmark patient protections 
we agree are necessary will be rendered 
meaningless. 

The Norwood amendment, based on his 
agreement with President Bush, is an empty 
shell, tipping the balance back to the insur-
ance companies and away from patients. This 
Norwood plan is significantly weaker than the 
bill passed by the Senate. 

Congressman NORWOOD’s amendment 
places unacceptable limits on a patient’s abil-
ity to hold his or her plan accountable. Self- 
funded plans may only be sued in federal 
courts. This provision limits access to state 
courts for many Americans covered under em-
ployer-sponsored health insurance plans. 
Even when a patient can seek a resolution 
through state court, they can only do so under 
federal rules, which are more restrictive for 
plaintiffs. 

Patients have a larger burden to bear under 
the Norwood language. They can sue if an 
independent reviewer decides against them, 
but the legal presumption would be that the 
external review was correct. Under this 
scheme, the burden of proof is placed on the 
patient, who must meet a higher legal stand-
ard of proof than when he or she appealed to 
the review panel. 

The liability provisions of this amendment 
are so complex and convoluted that they will 
only serve to dissuade patients from seeking 
resolution to their grievances. 

Under the Norwood amendment, doctors will 
continue to be held to tougher state mal-
practice standards than HMOs. Managed care 
plans will still play by different rules than the 
physicians whose decisions these companies 
overrule. This is not acceptable. 

Americans deserve better than this shallow 
version of patients’ rights legislation. I urge my 
colleagues to soundly reject the Norwood 
Amendment and to support the Ganske legis-
lation. 

MR. EVANS. Mr. Chairman, today we have 
the opportunity to pass a strong, enforceable 
Patients’ Bill of Rights. A bill that would return 
medical decisions to patients and their doc-
tors. A bill that would strip HMOs of their un-
precedented protections which allow them to 
make decisions about patients’ care while 
being held accountable to no one. A bill that 
puts quality health care above the bottom line 
of insurance companies. 

I hope that we will pass these new patients’ 
rights protections today. But these rights are 
meaningless without the ability to enforce 
them. The Ganske-Dingell Patients’ Bill of 
Rights is the only measure that protest these 
rights. 

The so-called compromise, hastily crafted 
by the President and Mr. NORWOOD, renders 
these rights hollow. It effectively eliminates 
any incentive for HMOs to put the care of pa-
tients first. The limited damages that could be 
awarded once a HMO is found liable for the 
actual injury or death of a patient are not ef-
fective checks on irresponsible conduct. They 
are financially inconsequential compared to 
their enormous profit margins. It is the equiva-
lent of a slap on the wrist. 

Americans deserve better. They deserve the 
rights that we have promised them and an av-
enue of recourse when those rights are vio-
lated. I urge my colleagues to support the real 
Patients’ Bill of Rights, not a skeleton of what 
could have been. 

Mr. THORNBERRY. Mr. Chairman, I will 
vote for the Patient Protection Act legislation 
that the House is considering. 

I voted for a similar bill two years ago be-
cause I believe that if an insurance company 
makes health care decisions like a doctor, it 
should be held responsible like a doctor. I still 
support a responsible patients rights bill. 

We are all aware of the concerns over this 
measure: concerns that it could drive up 
healthcare costs, encourage more litigation, 
and result in even more people becoming un-
insured, particularly in rural areas. I am espe-
cially concerned about how this bill will affect 
patient protection laws that have been enacted 
in Texas and other states around the country. 

While I am not satisfied that this measure, 
as written fully addresses my concerns, I will 
vote for this bill to move it to Conference 
where, hopefully, many of these problems can 
be resolved. I stand ready to vote against the 
measure when it returns to the House floor if 
this does not occur. 

It is my sincere hope, though, that this will 
not happen, and we will be able to reach 
agreement on a bill that responsibly strength-
ens patients’ rights which the President will be 
able to sign into law. 

Mrs. MALONEY of New York. Mr. Chair-
man, I rise in strong support of the Patients’ 
Bill of Rights. It is a measure that embodies 
much of the spirit of our original Bill of Rights. 
It improves the lives of millions of Americans 
by guaranteeing their basic rights as health 
care patients. The Bipartisan Patient Protec-
tion Act enjoys strong support from the Amer-
ican people and grants all 167 million privately 
insured Americans the fundamental protec-
tions they deserve. 

The bill we are debating today, H.R. 2563, 
was forged by the hard work of Messrs. DIN-
GELL, GANSKE, NORWOOD, BERRY and many 
others. The base bill will make the health of 
patients, and not the wants of managed care 
insurers, the top priority. If a patient is harmed 
by HMO negligence, he or she should be able 
to seek legal redress; under this legislation the 
patient will be able to do just that. The Pa-
tients’ Bill of Rights will guarantee these pro-
tections and do much more to improve the 
lives of millions of our citizens—all without in-
creasing healthcare costs significantly. 

We also have before us three amendments. 
They are three amendments that are poison 
pills to the underlying bill and I cannot support 
them. The Norwood amendment weakens the 
strong and sensible Dingell-Ganske bill. It 
holds HMOs to a lesser standard than doctors 
and hospitals and it undermines state patient 
protections. The Thomas-Fletcher amendment 
fully expands Medical Savings Accounts and 
would allow associations to offer health insur-
ance to their members without critical state in-
surance standards. This amendment could ac-
tually cause more people to become unin-
sured. The Thomas-Boehner amendment pre-
empts state medical malpractice and tort law. 
The bottom line: these amendments do not 
strengthen the base bill, but weaken it. If 
these amendments pass, I will vote ‘‘no’’ on 
final passage. 

Protecting patients’ rights inherently benefits 
women and their families because women are 
the primary healthcare consumers. More spe-
cifically, the underlying legislation gives Amer-
ican women direct access to an obstetrician- 
gynecologist and gives families direct access 
to specialists, such as pediatricians, without a 
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referral. Women need regular, accessible OB/ 
GYN care. They do not need the added ex-
pense and hassle of having to get a ‘‘permis-
sion slip’’ from their managed care insurer. 

I am fortunate to represent a state that has 
enacted very comprehensive regulations that 
mandate direct-access to OB/GYNs without a 
gatekeeper’s pre-approval. But, the Norwood 
amendment would roll-back state protections. I 
support the underlying bill because we must 
have a federal standard. Why? Look at the 
numbers: 15 states limit the number of times 
a women see her OB/GYN; another 12 pro-
hibit or restrict a woman’s direct access to fol-
low-up care, even if this care is covered by 
her health plan; and a full 38 prohibit or re-
strict an OB/GYN’s ability to refer a woman for 
necessary OB/GYN-related specialty care. 

Obstetric and gynecological care is integral 
to women’s health. As things stand now, 
women in some states receive better care 
than others. It’s time we made direct access to 
OB/GYNs a fundamental patient protection en-
joyed by all women enrolled in managed care 
plans. 

The Bipartisan Patient Protection Act pro-
tects the health and well-being of not just 
women, but all Americans. Every American 
will have the right to choose his or her own 
doctor, and will not be forced to see one cho-
sen by an HMO bureaucrat. Under this legisla-
tion, doctors, not health insurance companies, 
will decide which treatments, procedures and 
specialists are necessary. 

In addition, the legislation—absent any 
amendments—will give patients the peace of 
mind that all external reviews will be con-
ducted by independent, qualified physicians. If 
a plan denies coverage, the patient will be 
able to appeal the decision to a doctor, not an 
insurance clerk. And if the plan continues to 
deny coverage, the patient can demand a re-
view by an unbiased, independent medical 
specialist, whose decision is legally binding. 

Image if you or someone you love is injured 
by the decision of an HMO. It is only fair that 
he or she should be able to hold that HMO ac-
countable. We would all rather get the care we 
and our families need to begin with than go to 
court in the end, but we should have the right 
to do so if administrative course of redress are 
exhausted. Under the Dingell-Ganske bill—ab-
sent any amendments—disputes involving 
medical judgments will be subject to applica-
ble state laws; if the case involves an adminis-
trative benefit decision, the patient will be able 
to seek limited compensation in federal courts 
under federal law. Employers need not fear 
this bill. They will be protected from liability in 
either federal or state courts, unless they di-
rectly participate in a decision that causes ir-
reparable harm or death. Indeed, employers 
can completely ensure that they will be fully 
protected from liability by choosing a ‘‘des-
ignated decision-maker’’ to assume all liability. 

The critics of the Bipartisan Patient Protec-
tion Act also claim that these common-sense 
liability provisions will cost too much. In fact, 
the Congressional Budget Office reported that 
the liability provisions will cost only about 23 
cents per employee per month. The entire bill 
is projected to increase premiums 4.2% over 
5 years. That translates to a mere $1.20 per 
month. Isn’t quality, protect healthcare worth 
the added price of a cup of coffee? 

By allowing direct-access to OB/GYNs and 
pediatricians, authorizing physicians and not 
HMOs to make medical decisions, and estab-
lishing avenues for legal recourse, the Bipar-
tisan Patients Protection Act puts the health of 
patients first. It will make a real difference in 
the quality of lives of millions of Americans. 
And that is what the work we do here is all 
about. 

I urge my colleagues to vote against the 
three poison pill amendments and for a clean 
Dingell-Ganske-Norwood-Berry bill. 

Ms. ROYBAL-ALLARD. Mr. Chairman, I rise 
in reluctant opposition to the Ganske-Dingell- 
Norwood-Berry Patients’ Bill of Rights. 

We missed an enormous opportunity today, 
because H.R. 2563—the Ganske-Dingell bill— 
could have been the giant first step to bring 
much-needed reform to our current health 
care system. 

Simply speaking, the current system is 
stacked against patients, placing important de-
cision-making authority in the hands of cor-
porate bureaucrats. Today, we had the oppor-
tunity to give back the power to patients and 
their doctors. 

Instead, the Republican-controlled House 
chose to adopt changes that have put patient 
protections in jeopardy. By stacking the deck 
against patients in the appeals process, and 
by placing caps on damages, we avoid pro-
viding any meaningful remedy to those who 
are injured by a negligent HMO. We essen-
tially turn the system on its head and assume 
that the doctors and patients are the guilty 
ones, unless they can prove otherwise. 

Mr. Chairman, I represent a district that is 
87% Hispanic. Recent studies tell us that two- 
thirds of privately insured Latinos are enrolled 
in managed care. The Ganske-Dingell-Nor-
wood-Berry reform bill could have had a tre-
mendous positive impact on my constituents. 
And it could have helped ensure that people 
across the country, such as my constituents, 
had better access to prescription drugs, emer-
gency care and medical specialists. But we 
have fallen short today. 

I certainly hope that at conference we can 
make improvements to this bill that will put pa-
tients before the insurance companies. If we 
succeed in addressing the unfairness in this 
bill, we can then take the next step to address 
the needs of countless numbers of low-income 
workers who have no health coverage whatso-
ever; and the 1.2 million eligible adults and 
children in California who, according to a re-
cent article in the Los Angeles Times, do not 
access California public health care programs. 
To truly reform health care in our nation for all 
Americans, we must continue to work to ex-
tend coverage to the working poor, and to en-
sure that those who are eligible for existing 
health care benefits receive them. 

Adequate, affordable, and accessible health 
care should be a right, not a privilege. The 
House had the change to take a significant 
step forward today in addressing the health 
care problems in our nation. But instead of 
taking a step forward, we have taken a step 
backward. 

Ms. SCHAKOWSKY. Mr. Chairman, I rise in 
opposition to H.R. 2563, the Patient Protection 
Act. This bill has been so damaged by the 
amendments passed today, that it should be a 
violation of truth in advertising laws to call it a 

patient protection bill. It is no longer a law de-
signed to curb HMO abuses—it has become a 
bill that leaves HMOs in charge of health care 
decision-making and preempting state laws 
designed to protect patients. It is a bill that is 
no longer deserving of its title and is no longer 
deserving of our support. It’s an Insurance In-
dustry Protection Act. 

Earlier today, the House passed the Thom-
as amendment to establish Association Health 
Plans. Despite the arguments of its pro-
ponents, AHPs are not a step forward. In-
stead, AHPs will take critical state protections 
away from consumers and make access to 
health care worse for millions of Americans. 

I believe that we need to make health care 
more affordable and accessible to small busi-
nesses and their employees. I support pur-
chasing coops and pooling arrangements. But 
I could not support this amendment. Why? Be-
cause it would do more harm than good. By 
preempting state regulations designed to lower 
premiums and protect consumers, it would 
move us backwards not forward. 

First, it would actually raise premiums for 
the majority of small businesses. The Con-
gressional Budget Office estimates that 80 
percent of small business employees could 
face premium increases as companies with 
healthier employees opt out of the small group 
market. With market fragmentation, small firms 
with older workers, women of child-bearing 
age, and workers with ongoing health prob-
lems would wind up paying more. 

Second, as a result, those small businesses 
facing higher premiums would drop coverage. 
The CBO estimates that 10,000 employees— 
those with the highest health are needs— 
would lose coverage. An Urban Institute esti-
mate is that one percent of all small firms 
would lose coverage. 

Third, even insured consumers could face 
higher costs and reduced access because 
AHPs would be allowed to ignore state min-
imum benefit requirements. In Illinois, those 
minimum benefits include annual pap smears, 
prosthetic devices, mental health services, 
cancer screening, education on diabetes self- 
management, and length of stay protections 
for mastectomy patients. Consumer’ Union op-
poses AHPs because ‘‘health insurance poli-
cies would be less likely to cover potentially 
life-saving benefits such as mammography 
screening, cervical cancer screening, and drug 
abuse treatment.’’ AHPs will lead to bare- 
bones coverage that leaves patients with high-
er medical bills or forces them to go without 
care. 

Fourth, consumers enrolled in AHPs would 
have no place to go for protection, since state 
regulation is preempted and the U.S. Depart-
ment of Labor lacks the resources or the will 
to respond to individual consumer complaints. 

The National Governors Association, the 
National Conference of State Legislatures, and 
the National Association of Insurance Com-
missioners said it best when they wrote to us 
opposing this bill. They wrote: ‘‘AHPs would 
fragment and destabilize the small group mar-
ket, resulting in higher premiums for many 
small businesses. AHPs would be exempt 
from the state solvency requirements, patient 
protections, and oversight and thus place con-
sumers at risk.’’ 
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I also strongly oppose the Norwood liability 

amendment. Many of us won election last No-
vember because we promised that we would 
give patients meaningful protections. We 
promised that we would curb HMO abuses 
that are injuring and killing people on a daily 
basis. 

We promised that we would let medical pro-
fessionals make medical decisions. We told 
doctors, nurses and other health care profes-
sionals that we would free them from man-
aged care bureaucracy so that they can pro-
vide quality care to their patients. This amend-
ment means that we will not be keeping those 
promises. 

This amendment is a ruse. Behind all the 
fine print, it has one underlying objective: to 
continue the accountability shield that immu-
nizes HMOs from responsibility when they 
deny care or limit care or restrict access to 
specialists. This amendment means that there 
is absolutely no guarantee that patient protec-
tions will be enforced. HMOs will be left in 
charge, free to continue to override doctors’ 
decisions and deny care with virtual impunity. 

This amendment provides special treatment 
for HMOs. It gives HMOs unique legal protec-
tions—protections denied every other industry 
in this country—so that they can continue to 
operate with immunity. 

Mr. Chairman, we have done a disservice to 
patients and those who care for them by pass-
ing these amendments. There is an old labor 
song that asks the question: whose side are 
you on? Unfortunately, this amended bill sides 
with the HMOs—not patients. 

Mr. HONDA. Mr. Chairman, I rise today in 
strong opposition to H.R. 2563, the so-called 
Bipartisan Patient Protection Act, as amended. 

Patient protection is common sense legisla-
tion that America needs and deserves. The 
original bill, as proposed, provided much 
needed security for the 160 million Americans 
who receive their health coverage through 
managed care. It gave healthcare consumers 
the same protections offered in other indus-
tries. It provided accountability, minimum 
standards of care, and broader access to 
health-care options for Americans citizens. 

Recently, a constituent of mine, Andrew B. 
Steffan of Campbell, California has had an 
outrageous experience, showing exactly why 
this important legislation is needed. 

This past April, Mr. Steffan experienced dif-
ficulty breathing and chest discomfort and was 
transported by ambulance to Good Samaritan 
Hospital in San Jose. In the ambulance he 
was monitored by EKG and was administered 
oxygen to help him breath, and nitroglycerin 
for his chest pain. He was later diagnosed 
with coronary heart disease and congestive 
heart failure. 

I can only begin to imagine the fear and 
anxiety experienced by Mr. Steffan and his 
family on that day. 

What is even more incomprehensible are 
the problems faced by Mr. Steffan after his 
hospitalization. His insurance determined, after 
the fact, that he should have been transported 
to the hospital by ‘‘other means’’ and refused 
to pay, despite the fact that the attending phy-
sician at the hospital stated that he needed to 
be transported because he required cardiac 
monitoring. 

How can an insurance professional deter-
mine after the fact that an ambulance ride was 

or was not necessary? Moreover, how can a 
health-care provider refuse to cover basic 
emergency services that a normal person 
would consider necessary? It is bad enough 
when serious health problems develop. One 
should not have to deal with a larger problem 
from one’s insurance company. 

The need for this type of legislation is inar-
guable. However, the Norwood Amendment, 
agreed to in a secret handshake deal with the 
President, has sabotaged any chance for real 
medical reform. 

This amendment, which takes us backward, 
not forward, contains numerous provisions 
which enable managed care providers to 
never face the consequences of their actions. 

Under the amended bill, HMOs are held to 
a different standard than doctors and hos-
pitals. While HMOs would be shielded, with a 
limit of $1.5 million for punitive damages, doc-
tors and hospitals would be hung out to dry. 
It allows insurance companies to make bad 
decisions and never be held accountable. 

Under the Norwood Amendment, the injured 
patient must prove that ‘‘the delay in receiving, 
or failure to receive, benefits is the proximate 
cause of personal injury to, or death of, the 
participant or beneficiary.’’ In any medical mal-
practice case—unlike a running a red light 
being the proximate cause of the ensuing ac-
cident—there is rarely, if ever, a single cause 
of the injury. 

The amendment overturns the good work 
done by states in protecting patients. 

Furthermore, certain cases can be removed 
to the federal courts, where it is much more 
difficult for patients to achieve justice. 

Yes, America’s citizens need healthcare 
protection. But a sham, ineffective bill is not 
the answer. What good are patient protections 
if these rights cannot be effectively enforced in 
court? 

I urge my colleagues to follow the lead of 
the other body and pass forceful, effective, 
meaningful legislation. 

Mr. RUSH. Mr. Chairman, like many of my 
colleagues, I have been a staunch advocate 
for patients’ rights. I have looked forward to 
the day when this House would once again 
pass a strong patients’ bill of rights which 
would bring back responsibility and account-
ability to the relationship between HMOs and 
their patients. 

The Bipartisan Patient Protection Act, H.R. 
2563, as originally brought to the Floor today 
by Representative JOHN DINGELL and Rep-
resentative GREG GANSKE was a model of bi-
partisanship and fairness. The bill brought 
equality to the patient and HMO relationship 
by providing for an internal and external re-
view process of denials of care and permitting 
patients to sue their HMOs in state and fed-
eral courts. To ensure that the pendulum did 
not swing too far to one side, the bill also 
capped punitive damages at $5 million. Fur-
ther, to protect employers from frivolous suits, 
the bill only held employers liable if they ad-
ministered their plan themselves. Clearly, the 
bill as it was originally intended provided pa-
tients the means they needed to protect their 
right to quality care. 

Unfortunately, with the adoption of Rep-
resentative NORWOOD’s amendment, the Bi-
partisan Patient Protection Act was stripped of 
its provisions allowing patients to sue their 

HMOs for the unfair denial of needed health 
care. Patients will now find themselves in an 
even more hostile and unresponsive environ-
ment. 

It is for this reason that I must regrettably 
rise in opposition to the Bipartisan Patient Pro-
tection Act as amended by Representative 
CHARLES NORWOOD. I can only hope that the 
changes made to the Bipartisan Patient Pro-
tection Act can be revisited in conference. 

Mr. GILMAN. Mr. Chairman, I rise today in 
support of H.R. 2563, the Bipartisan Patient 
Protection Act of 2001, otherwise known as 
the Ganske-Dingell-Norwood bill. Over the 
past 6 years, I have worked with my col-
leagues, Dr. GANSKE, Mr. DINGELL and Dr. 
NORWOOD, on trying to bring a comprehensive, 
bipartisan patient protection bill to the floor, 
and I believe that H.R. 2563 is this bill. 

The Ganske-Dingell bill will provide individ-
uals with managed care insurance plans, with 
an unprecedented amount of protections, in-
cluding: the right to choose their own doctor, 
access to specialists, gag clause protections, 
information disclosure and access to emer-
gency services. Moreover, the passage of this 
bill will mark the first time that patients 
throughout the nation will have the ability to 
hold their HMOs accountable for injuries or 
deaths which result from denials or delays of 
claims by the HMO. 

H.R. 2563, has the support of over 800 or-
ganizations, including the American Medical 
Association, American Cancer Society, Amer-
ican Heart Association, National Breast Can-
cer Coalition, Patient Access to Responsible 
Care and National Health Association. These 
organizations recognize that the Ganske-Din-
gell bill is going to provide the necessary pro-
tections against abuses by the managed care 
industry. 

I applaud the efforts of Representatives 
GANSKE, DINGELL, NORWOOD and BERRY for 
bring this important measure to the floor and 
for their dedication to this issue through the 
years. 

Moreover, I commend Dr. NORWOOD for his 
continued commitment to ensuring that a Pa-
tients’ Bill of Rights passes the House and has 
the opportunity to receive full and fair consid-
eration by the Congress and the President. I 
understand that he has given his best efforts 
to negotiate a sound amendment which will 
have the opportunity to be reviewed and re-
considered in the legislative process. 

Having said that, I do have concerns with 
the amendment introduced by Representative 
NORWOOD. 

Foremost, the Norwood amendment fails to 
hold health plans accountable by the same 
standards that apply to physicians for neg-
ligent medical decisions. Rather than defer to 
state statutory law and hundreds of years of 
common law, the Norwood amendment would 
create a new status of health plans that injure 
or kill patients by their negligent treatment de-
cisions. All actions against health plans would 
be determined exclusively under a new federal 
law while doctors and hospitals would be sub-
ject to less stringent state laws. 

Additionally, the Norwood amendment in-
cludes a provision that grants health plans a 
‘‘rebuttable presumption’’ in court when the ex-
ternal review panel has found in their favor. A 
patient would now be forced to prove that the 
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decision of the external review panel was un-
reasonable, rather than only providing that the 
HMO was responsible for serious injury or 
death. 

The most difficult portion of the Norwood 
amendment is that it strips the states of the 
rights they currently enjoy. It fails to recognize 
those states that already have external review 
systems and not allowing them to remain in 
place. Under Ganske-Dingell, states that al-
ready have a substantially similar, if not supe-
rior external review system in place, would be 
able to continue overseeing these systems. 
Ganske-Dingell sets a federal standard and al-
lows states to provide additional protections if 
they choose to, while the Norwood amend-
ment mandates a federal cap which prohibits 
states from providing additional protections. 

States like New York, which currently has a 
superior external review process compared to 
the regulations outlined in Norwood, would be 
forced to follow an inferior external review sys-
tem. 

I hoped to come to the floor today to sup-
port a bipartisan proposal that had the full 
backing of all 4 sponsors of H.R. 2563, the 
House leadership and the White House. 

Unfortunately, we have come to a cross 
roads. Our sponsors are in disagreement, the 
President has pledged, for his reasons, to veto 
the Ganske-Dingell-Norwood bill in its present 
form, the Minority has begun to politicize this 
issue to the detriment of real reform, and we 
are now forced to make a decision between 
passing a Patient’s Bill of Rights or passing up 
the opportunity to allow myself, Dr. GANSKE, 
Dr. NORWOOD, Mr. DINGELL, Mr. BERRY and 
other Members of Congress to pressure the 
Senate and the White House in conference to 
remedy those provisions which weaken this 
measure. 

In light of this unfortunate situation, I will not 
kill our opportunity to continue our work on be-
half of patient’s throughout our nation and 
pass a bi-partisan Patient’s Bill of Rights. 

I call on my colleagues, the Senate, and the 
President to recognize that this is an unfin-
ished work and I look forward to working with 
all concerned so that after five long years we 
can finally complete this important measure. 

Mr. ROSS. Mr. Chairman we need a real 
Patients Bill of Rights—one that truly takes the 
medical decisions out of the hands of the big 
health insurance company bureaucrats and 
the big HMOs and puts them back where they 
belong with physicians, nurses, and patients; 
one that allows patients to hold their HMOs 
accountable when they make bad medical de-
cisions. That’s what our constituents are ask-
ing for. That’s what the Ganske-Dingell-Berry 
bill would do. 

I’m sick and tired of the scare tactics the big 
health insurance companies and the big 
HMOs have been using with our small busi-
ness owners. I own a small business with 15 
employees back home. We provide health in-
surance to our employees. And I can tell you, 
the scare tactics that these HMOs are putting 
out in regard to increased premiums and po-
tential lawsuits are simply that—scare tactics. 

The state of Texas has this law on the 
books, and it is working. It’s making the big 
HMOs accountable to their patients on the 
front end, and that is why there have only 
been 17 lawsuits filed in the state of Texas— 

a very large state— since the law was en-
acted in 1997. 

The Norwood Compromise overrides states 
like Texas who already have patient protection 
laws on their books. It rolls back patient pro-
tections and shields HMOs from the con-
sequences of their own bad medical decisions, 
unlike doctors and hospitals, who will be left to 
defend themselves. 

This is not a patient bill of rights. This is an 
HMO and health insurance companies’ bill of 
rights. Mr. Chairman, I urge my colleagues to 
reject this legislation written by the big HMOs 
for the big HMOs. I urge my colleagues to 
vote against final passage of this measure. 

Mr. UDALL of Colorado. Mr. Chairman, 
since being elected to Congress, I have 
worked hard for a meaningful Patient’s Bill of 
Rights. But I cannot support the White House 
proposal that was crafted in the wee hours of 
the night because it favors HMOs over pa-
tients. 

This proposal is bad for Colorado. Patients 
will not have the full right to sue their HMO if 
it unfairly denies them access to critical med-
ical care. And worse yet, the White House 
proposal overrides strong patients’ rights laws 
already enacted in Colorado. When I served in 
the Colorado State House, we put in lots of 
hard work on a bipartisan basis to enact 
strong, meaningful patient protections. This 
deal will wipe away those protections with one 
fell swoop. We should keep our strong state 
protections in tact and not let the weaker fed-
eral laws take precedence. 

So Mr. Chairman, I stand with the American 
Medical Association and the millions of Ameri-
cans who will be greatly harmed by this legis-
lation. I am disappointed that the Republican 
Leadership has worked with the White House 
to strike a deal that is acceptable to the Presi-
dent and unacceptable to patients and doc-
tors. They have hijacked a good bill and filled 
it with protections for special interests. I hope 
that the House-Senate conference committee 
will come up with a bill that reflects the 
McCain bill that was approved in the Senate 
earlier this year. 

Ms. LEE. Mr. Chairman, I am deeply dis-
appointed in how the Republicans have 
stripped and completely weakened H.R. 2563, 
the Bipartisan Ganske-Dingell Patient Protec-
tion Act of 2001. This Patient Bill of Rights 
originally included strong patient protections 
that would have ensured timely access to high 
quality health care for the millions of Ameri-
cans with private health insurance. 

This bill was a bipartisan effort to protect 
our patients but some Republicans decided to 
add some terrible provisions that protected 
HMOs over individuals. The original Patients 
Bill of Rights, the one I supported, would have 
given individuals more access to emergency 
medical services, access to specialty care, ac-
cess to essential medication, access to clinical 
trials, and direct access to pediatricians as 
well as Ob-Gyn care. This bill would have also 
protected the doctor-patient relationships by 
ensuring health professionals are free to pro-
vide information about a patient’s medical 
treatment options. 

H.R. 2563 did address the importance of al-
lowing patients to appeal their health plans’ 
decision as well as holding HMOs accountable 
for their actions. This bill would have estab-

lished an independent, speedy external review 
process for patients dissatisfied with the re-
sults of the internal review. H.R. 2563 would 
have allowed individuals the right to sue when 
a medical judgment resulted in injury or death. 

The Republicans offered three amendments 
of which two passed to the Patient Protection 
Act that severely weakened major provisions. 
The first amendment fully expands medical 
savings accounts (MSA) which only benefit 
wealthier and healthier people. This provision 
will directly increase health care costs for 
those who remain in traditional insurance and 
managed care plans. 

The second Republican amendment weak-
ens enforcement provisions found within H.R. 
2563, makes it nearly impossible to pursue 
cases in state court, and stacks the deck 
against patients who have been harmed by in-
surance companies. 

Now that these two poisonous amendments 
have been attached to H.R. 2563, I can no 
longer support this bill because patients will no 
longer be protected. Individuals throughout our 
nation have been growing more and more 
frustrated with an inadequate health care sys-
tem that does not listen to the needs of our 
people. The original bill would have provided 
many protections that are essential to uphold-
ing our patients’ rights. But unfortunately, the 
bill was completely stripped by the Repub-
licans who want to protect HMO insurance 
groups over average Americans. 

I was a stronger supporter of this bill but I 
now have to vote against this proposal. It’s a 
shame that we cannot pass a real patients’ bill 
of rights, and it’s a shame that we are not ad-
dressing the 44 million individuals without any 
kind of health care coverage. I believe we 
need to provide all individuals access to af-
fordable health care in order to improve our 
overall quality of life and health. This Con-
gress should support a real Patients’ bill of 
Rights and quality health care for everyone in 
this country. Today, this Congress did neither. 

Mr. BACA. Mr. Chairman, we are about to 
engage in a battle to protect patients’ rights, 
our rights and the rights of our loved ones. I 
believe that every American, those in the 42nd 
district of California, those across the Nation 
are all entitled to quality health care. 

We can no longer take for granted that 
HMOs will let doctors base decisions on our 
health needs. We can no longer assume that 
HMOs care about our health concerns over 
the companies’ bottom line. 

The bottom line is that HMOs care only 
about one thing: Profits! Profits! Profits! Prof-
its! instead of health needs! health needs! 
health needs! health needs! 

Too often today, HMOs are not making 
sound decisions about the health needs of our 
families, our children, our parents and grand-
parents! 

We must shift priorities away from money 
and back to the patient! Away from HMOS 
and back to our doctors! 

This debate is about taking care of the 
American people that invest in our country 
every day! It is about working mothers in San 
Bernardino with sick children at home. It is 
about a husband or wife in Rialto having to 
take time off work to see a doctor only to be 
referred to another doctor. 
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This is about direct access for women to 

see an ob-gyn, for your child to see a pediatri-
cian, to emergency care specialists, this is a 
matter of life or death! 

Let’s not forget about those who have dedi-
cated their lives to our health and happiness, 
our parents, our grandparents, the elderly. 

This can no longer be about profits! This is 
about healing the sick! This is about making 
sure that the health needs of every American 
are taken care of. 

Health care should be the least of our wor-
ries! You shouldn’t have to worry about losing 
your job, you shouldn’t have to worry about 
losing your home because your health plan 
wouldn’t cover you in your time of need! 

This is America. We care about everyone in 
America. We should not have to live in fear. 
The American people should not live in fear of 
sickness, the American people do not deserve 
to fear needing medical attention! 

The least we can do is guarantee better 
health care for working Americans than the 
health care provided to those in our prison 
systems! 

That is why I joined a bipartisan coalition, to 
co-sponsor H.R. 2563, the Patient Protection 
Act, a strong, enforceable patients’ bill of 
rights, the only real patients’ bill of rights. I will 
fight against efforts to weaken this bill with 
amendments negotiated in the dead of night. 

President Bush claims he is committed to 
working on a bipartisan basis for the good of 
our people. Here is his chance! This is not a 
partisan issue, it is about protecting patients’ 
rights to quality health care. It is really about 
the health of our country! ‘‘Read my lips’’ were 
his Dad’s famous words. I urge the president 
to cut the lipservice, prove your commitment 
to bipartisanship! Commit to America’s health 
Mr. President, not to the health of HMOs, not 
to the health of your friends in big business! 

This patients’ bill of rights is the medicine to 
cure the out-of-control greed of the HMOs. I 
urge you to hold HMOs accountable, to fight 
for patients’ rights! 

Remember who we are talking about. We 
are talking about the health of our children, 
our parents and our neighbors. I urge you to 
vote for the Patient Protection Act, H.R. 2563, 
without amendments that weaken patient pro-
tection. 

The CHAIRMAN. All time for general 

debate has expired. 
Pursuant to the rule, the bill is con-

sidered read for amendment under the 

5-minute rule. 
The text of H.R. 2563 is as follows: 

H.R. 2563 

Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 

Congress assembled, 

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 
(a) SHORT TITLE.—This Act may be cited as 

the ‘‘Bipartisan Patient Protection Act’’. 
(b) TABLE OF CONTENTS.—The table of con-

tents of this Act is as follows: 
Sec. 1. Short title; table of contents. 

TITLE I—IMPROVING MANAGED CARE 

Subtitle A—Utilization Review; Claims; and 

Internal and External Appeals 

Sec. 101. Utilization review activities. 
Sec. 102. Procedures for initial claims for 

benefits and prior authorization 

determinations.
Sec. 103. Internal appeals of claims denials. 

Sec. 104. Independent external appeals pro-

cedures.

Sec. 105. Health care consumer assistance 

fund.

Subtitle B—Access to Care 

Sec. 111. Consumer choice option. 

Sec. 112. Choice of health care professional. 

Sec. 113. Access to emergency care. 

Sec. 114. Timely access to specialists. 

Sec. 115. Patient access to obstetrical and 

gynecological care. 

Sec. 116. Access to pediatric care. 

Sec. 117. Continuity of care. 

Sec. 118. Access to needed prescription 

drugs.

Sec. 119. Coverage for individuals partici-

pating in approved clinical 

trials.

Sec. 120. Required coverage for minimum 

hospital stay for mastectomies 

and lymph node dissections for 

the treatment of breast cancer 

and coverage for secondary con-

sultations.

Subtitle C—Access to Information 

Sec. 121. Patient access to information. 

Subtitle D—Protecting the Doctor-Patient 

Relationship

Sec. 131. Prohibition of interference with 

certain medical communica-

tions.

Sec. 132. Prohibition of discrimination 

against providers based on li-

censure.

Sec. 133. Prohibition against improper in-

centive arrangements. 

Sec. 134. Payment of claims. 

Sec. 135. Protection for patient advocacy. 

Subtitle E—Definitions 

Sec. 151. Definitions. 

Sec. 152. Preemption; State flexibility; con-

struction.

Sec. 153. Exclusions. 

Sec. 154. Treatment of excepted benefits. 

Sec. 155. Regulations. 

Sec. 156. Incorporation into plan or coverage 

documents.

Sec. 157. Preservation of protections. 

TITLE II—APPLICATION OF QUALITY 

CARE STANDARDS TO GROUP HEALTH 

PLANS AND HEALTH INSURANCE COV-

ERAGE UNDER THE PUBLIC HEALTH 

SERVICE ACT 

Sec. 201. Application to group health plans 

and group health insurance cov-

erage.

Sec. 202. Application to individual health in-

surance coverage. 

Sec. 203. Cooperation between Federal and 

State authorities. 

TITLE III—APPLICATION OF PATIENT 

PROTECTION STANDARDS TO FEDERAL 

HEALTH INSURANCE PROGRAMS 

Sec. 301. Application of patient protection 

standards to Federal health in-

surance programs. 

TITLE IV—AMENDMENTS TO THE EM-

PLOYEE RETIREMENT INCOME SECU-

RITY ACT OF 1974 

Sec. 401. Application of patient protection 

standards to group health plans 

and group health insurance cov-

erage under the Employee Re-

tirement Income Security Act 

of 1974. 

Sec. 402. Availability of civil remedies. 

Sec. 403. Limitation on certain class action 

litigation.

Sec. 404. Limitations on actions. 

Sec. 405. Cooperation between Federal and 

State authorities. 

Sec. 406. Sense of the Senate concerning the 

importance of certain unpaid 

services.

TITLE V—AMENDMENTS TO THE 

INTERNAL REVENUE CODE OF 1986 

Subtitle A—Application of Patient 

Protection Provisions 

Sec. 501. Application of requirements to 

group health plans under the 

Internal Revenue Code of 1986. 

Sec. 502. Conforming enforcement for wom-

en’s health and cancer rights. 

Subtitle B—Health Care Coverage Access 

Tax Incentives 

Sec. 511. Expanded availability of Archer 

MSAs.

Sec. 512. Deduction for 100 percent of health 

insurance costs of self-em-

ployed individuals. 

Sec. 513. Credit for health insurance ex-

penses of small businesses. 

Sec. 514. Certain grants by private founda-

tions to qualified health benefit 

purchasing coalitions. 

Sec. 515. State grant program for market in-

novation.

TITLE VI—EFFECTIVE DATES; 

COORDINATION IN IMPLEMENTATION 

Sec. 601. Effective dates. 

Sec. 602. Coordination in implementation. 

Sec. 603. Severability. 

TITLE VII—MISCELLANEOUS 

PROVISIONS

Sec. 701. No impact on Social Security Trust 

Fund.

Sec. 702. Customs user fees. 

Sec. 703. Fiscal year 2002 medicare pay-

ments.

Sec. 704. Sense of Senate with respect to 

participation in clinical trials 

and access to specialty care. 

Sec. 705. Sense of the Senate regarding fair 

review process. 

Sec. 706. Annual review. 

Sec. 707. Definition of born-alive infant. 

TITLE I—IMPROVING MANAGED CARE 
Subtitle A—Utilization Review; Claims; and 

Internal and External Appeals 
SEC. 101. UTILIZATION REVIEW ACTIVITIES. 

(a) COMPLIANCE WITH REQUIREMENTS.—

(1) IN GENERAL.—A group health plan, and 

a health insurance issuer that provides 

health insurance coverage, shall conduct uti-

lization review activities in connection with 

the provision of benefits under such plan or 

coverage only in accordance with a utiliza-

tion review program that meets the require-

ments of this section and section 102. 

(2) USE OF OUTSIDE AGENTS.—Nothing in 

this section shall be construed as preventing 

a group health plan or health insurance 

issuer from arranging through a contract or 

otherwise for persons or entities to conduct 

utilization review activities on behalf of the 

plan or issuer, so long as such activities are 

conducted in accordance with a utilization 

review program that meets the requirements 

of this section. 

(3) UTILIZATION REVIEW DEFINED.—For pur-

poses of this section, the terms ‘‘utilization 

review’’ and ‘‘utilization review activities’’ 

mean procedures used to monitor or evaluate 

the use or coverage, clinical necessity, ap-

propriateness, efficacy, or efficiency of 

health care services, procedures or settings, 

and includes prospective review, concurrent 

review, second opinions, case management, 

discharge planning, or retrospective review. 

(b) WRITTEN POLICIES AND CRITERIA.—

(1) WRITTEN POLICIES.—A utilization review 

program shall be conducted consistent with 
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written policies and procedures that govern 

all aspects of the program. 

(2) USE OF WRITTEN CRITERIA.—

(A) IN GENERAL.—Such a program shall uti-

lize written clinical review criteria devel-

oped with input from a range of appropriate 

actively practicing health care professionals, 

as determined by the plan, pursuant to the 

program. Such criteria shall include written 

clinical review criteria that are based on 

valid clinical evidence where available and 

that are directed specifically at meeting the 

needs of at-risk populations and covered in-

dividuals with chronic conditions or severe 

illnesses, including gender-specific criteria 

and pediatric-specific criteria where avail-

able and appropriate. 

(B) CONTINUING USE OF STANDARDS IN RET-

ROSPECTIVE REVIEW.—If a health care service 

has been specifically pre-authorized or ap-

proved for a participant, beneficiary, or en-

rollee under such a program, the program 

shall not, pursuant to retrospective review, 

revise or modify the specific standards, cri-

teria, or procedures used for the utilization 

review for procedures, treatment, and serv-

ices delivered to the enrollee during the 

same course of treatment. 

(C) REVIEW OF SAMPLE OF CLAIMS DENIALS.—

Such a program shall provide for a periodic 

evaluation of the clinical appropriateness of 

at least a sample of denials of claims for ben-

efits.

(c) CONDUCT OF PROGRAM ACTIVITIES.—

(1) ADMINISTRATION BY HEALTH CARE PRO-

FESSIONALS.—A utilization review program 

shall be administered by qualified health 

care professionals who shall oversee review 

decisions.

(2) USE OF QUALIFIED, INDEPENDENT PER-

SONNEL.—

(A) IN GENERAL.—A utilization review pro-

gram shall provide for the conduct of utiliza-

tion review activities only through personnel 

who are qualified and have received appro-

priate training in the conduct of such activi-

ties under the program. 

(B) PROHIBITION OF CONTINGENT COMPENSA-

TION ARRANGEMENTS.—Such a program shall 

not, with respect to utilization review activi-

ties, permit or provide compensation or any-

thing of value to its employees, agents, or 

contractors in a manner that encourages de-

nials of claims for benefits. 

(C) PROHIBITION OF CONFLICTS.—Such a pro-

gram shall not permit a health care profes-

sional who is providing health care services 

to an individual to perform utilization re-

view activities in connection with the health 

care services being provided to the indi-

vidual.

(3) ACCESSIBILITY OF REVIEW.—Such a pro-

gram shall provide that appropriate per-

sonnel performing utilization review activi-

ties under the program, including the utili-

zation review administrator, are reasonably 

accessible by toll-free telephone during nor-

mal business hours to discuss patient care 

and allow response to telephone requests, 

and that appropriate provision is made to re-

ceive and respond promptly to calls received 

during other hours. 

(4) LIMITS ON FREQUENCY.—Such a program 

shall not provide for the performance of uti-

lization review activities with respect to a 

class of services furnished to an individual 

more frequently than is reasonably required 

to assess whether the services under review 

are medically necessary and appropriate. 

SEC. 102. PROCEDURES FOR INITIAL CLAIMS FOR 
BENEFITS AND PRIOR AUTHORIZA-
TION DETERMINATIONS. 

(a) PROCEDURES OF INITIAL CLAIMS FOR

BENEFITS.—

(1) IN GENERAL.—A group health plan, and 

a health insurance issuer offering health in-

surance coverage, shall— 

(A) make a determination on an initial 

claim for benefits by a participant, bene-

ficiary, or enrollee (or authorized represent-

ative) regarding payment or coverage for 

items or services under the terms and condi-

tions of the plan or coverage involved, in-

cluding any cost-sharing amount that the 

participant, beneficiary, or enrollee is re-

quired to pay with respect to such claim for 

benefits; and 

(B) notify a participant, beneficiary, or en-

rollee (or authorized representative) and the 

treating health care professional involved re-

garding a determination on an initial claim 

for benefits made under the terms and condi-

tions of the plan or coverage, including any 

cost-sharing amounts that the participant, 

beneficiary, or enrollee may be required to 

make with respect to such claim for benefits, 

and of the right of the participant, bene-

ficiary, or enrollee to an internal appeal 

under section 103. 

(2) ACCESS TO INFORMATION.—

(A) TIMELY PROVISION OF NECESSARY INFOR-

MATION.—With respect to an initial claim for 

benefits, the participant, beneficiary, or en-

rollee (or authorized representative) and the 

treating health care professional (if any) 

shall provide the plan or issuer with access 

to information requested by the plan or 

issuer that is necessary to make a deter-

mination relating to the claim. Such access 

shall be provided not later than 5 days after 

the date on which the request for informa-

tion is received, or, in a case described in 

subparagraph (B) or (C) of subsection (b)(1), 

by such earlier time as may be necessary to 

comply with the applicable timeline under 

such subparagraph. 

(B) LIMITED EFFECT OF FAILURE ON PLAN OR

ISSUER’S OBLIGATIONS.—Failure of the partic-

ipant, beneficiary, or enrollee to comply 

with the requirements of subparagraph (A) 

shall not remove the obligation of the plan 

or issuer to make a decision in accordance 

with the medical exigencies of the case and 

as soon as possible, based on the available in-

formation, and failure to comply with the 

time limit established by this paragraph 

shall not remove the obligation of the plan 

or issuer to comply with the requirements of 

this section. 

(3) ORAL REQUESTS.—In the case of a claim 

for benefits involving an expedited or con-

current determination, a participant, bene-

ficiary, or enrollee (or authorized represent-

ative) may make an initial claim for benefits 

orally, but a group health plan, or health in-

surance issuer offering health insurance cov-

erage, may require that the participant, ben-

eficiary, or enrollee (or authorized represent-

ative) provide written confirmation of such 

request in a timely manner on a form pro-

vided by the plan or issuer. In the case of 

such an oral request for benefits, the making 

of the request (and the timing of such re-

quest) shall be treated as the making at that 

time of a claim for such benefits without re-

gard to whether and when a written con-

firmation of such request is made. 

(b) TIMELINE FOR MAKING DETERMINA-

TIONS.—

(1) PRIOR AUTHORIZATION DETERMINATION.—

(A) IN GENERAL.—A group health plan, and 

a health insurance issuer offering health in-

surance coverage, shall make a prior author-

ization determination on a claim for benefits 

(whether oral or written) in accordance with 

the medical exigencies of the case and as 

soon as possible, but in no case later than 14 

days from the date on which the plan or 

issuer receives information that is reason-

ably necessary to enable the plan or issuer to 

make a determination on the request for 

prior authorization and in no case later than 

28 days after the date of the claim for bene-

fits is received. 

(B) EXPEDITED DETERMINATION.—Notwith-

standing subparagraph (A), a group health 

plan, and a health insurance issuer offering 

health insurance coverage, shall expedite a 

prior authorization determination on a claim 

for benefits described in such subparagraph 

when a request for such an expedited deter-

mination is made by a participant, bene-

ficiary, or enrollee (or authorized represent-

ative) at any time during the process for 

making a determination and a health care 

professional certifies, with the request, that 

a determination under the procedures de-

scribed in subparagraph (A) would seriously 

jeopardize the life or health of the partici-

pant, beneficiary, or enrollee or the ability 

of the participant, beneficiary, or enrollee to 

maintain or regain maximum function. Such 

determination shall be made in accordance 

with the medical exigencies of the case and 

as soon as possible, but in no case later than 

72 hours after the time the request is re-

ceived by the plan or issuer under this sub-

paragraph.

(C) ONGOING CARE.—

(i) CONCURRENT REVIEW.—

(I) IN GENERAL.—Subject to clause (ii), in 

the case of a concurrent review of ongoing 

care (including hospitalization), which re-

sults in a termination or reduction of such 

care, the plan or issuer must provide by tele-

phone and in printed form notice of the con-

current review determination to the indi-

vidual or the individual’s designee and the 

individual’s health care provider in accord-

ance with the medical exigencies of the case 

and as soon as possible, with sufficient time 

prior to the termination or reduction to 

allow for an appeal under section 103(b)(3) to 

be completed before the termination or re-

duction takes effect. 

(II) CONTENTS OF NOTICE.—Such notice 

shall include, with respect to ongoing health 

care items and services, the number of ongo-

ing services approved, the new total of ap-

proved services, the date of onset of services, 

and the next review date, if any, as well as a 

statement of the individual’s rights to fur-

ther appeal. 

(ii) RULE OF CONSTRUCTION.—Clause (i) 

shall not be construed as requiring plans or 

issuers to provide coverage of care that 

would exceed the coverage limitations for 

such care. 

(2) RETROSPECTIVE DETERMINATION.—A

group health plan, and a health insurance 

issuer offering health insurance coverage, 

shall make a retrospective determination on 

a claim for benefits in accordance with the 

medical exigencies of the case and as soon as 

possible, but not later than 30 days after the 

date on which the plan or issuer receives in-

formation that is reasonably necessary to 

enable the plan or issuer to make a deter-

mination on the claim, or, if earlier, 60 days 

after the date of receipt of the claim for ben-

efits.

(c) NOTICE OF A DENIAL OF A CLAIM FOR

BENEFITS.—Written notice of a denial made 

under an initial claim for benefits shall be 

issued to the participant, beneficiary, or en-

rollee (or authorized representative) and the 

treating health care professional in accord-

ance with the medical exigencies of the case 

and as soon as possible, but in no case later 

than 2 days after the date of the determina-

tion (or, in the case described in subpara-

graph (B) or (C) of subsection (b)(1), within 
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the 72-hour or applicable period referred to 

in such subparagraph). 
(d) REQUIREMENTS OF NOTICE OF DETER-

MINATIONS.—The written notice of a denial of 

a claim for benefits determination under 

subsection (c) shall be provided in printed 

form and written in a manner calculated to 

be understood by the participant, bene-

ficiary, or enrollee and shall include— 

(1) the specific reasons for the determina-

tion (including a summary of the clinical or 

scientific evidence used in making the deter-

mination);

(2) the procedures for obtaining additional 

information concerning the determination; 

and

(3) notification of the right to appeal the 

determination and instructions on how to 

initiate an appeal in accordance with section 

103.
(e) DEFINITIONS.—For purposes of this part: 

(1) AUTHORIZED REPRESENTATIVE.—The

term ‘‘authorized representative’’ means, 

with respect to an individual who is a partic-

ipant, beneficiary, or enrollee, any health 

care professional or other person acting on 

behalf of the individual with the individual’s 

consent or without such consent if the indi-

vidual is medically unable to provide such 

consent.

(2) CLAIM FOR BENEFITS.—The term ‘‘claim 

for benefits’’ means any request for coverage 

(including authorization of coverage), for eli-

gibility, or for payment in whole or in part, 

for an item or service under a group health 

plan or health insurance coverage. 

(3) DENIAL OF CLAIM FOR BENEFITS.—The

term ‘‘denial’’ means, with respect to a 

claim for benefits, a denial (in whole or in 

part) of, or a failure to act on a timely basis 

upon, the claim for benefits and includes a 

failure to provide benefits (including items 

and services) required to be provided under 

this title. 

(4) TREATING HEALTH CARE PROFESSIONAL.—

The term ‘‘treating health care professional’’ 

means, with respect to services to be pro-

vided to a participant, beneficiary, or en-

rollee, a health care professional who is pri-

marily responsible for delivering those serv-

ices to the participant, beneficiary, or en-

rollee.

SEC. 103. INTERNAL APPEALS OF CLAIMS DENI-
ALS.

(a) RIGHT TO INTERNAL APPEAL.—

(1) IN GENERAL.—A participant, bene-

ficiary, or enrollee (or authorized represent-

ative) may appeal any denial of a claim for 

benefits under section 102 under the proce-

dures described in this section. 

(2) TIME FOR APPEAL.—

(A) IN GENERAL.—A group health plan, and 

a health insurance issuer offering health in-

surance coverage, shall ensure that a partici-

pant, beneficiary, or enrollee (or authorized 

representative) has a period of not less than 

180 days beginning on the date of a denial of 

a claim for benefits under section 102 in 

which to appeal such denial under this sec-

tion.

(B) DATE OF DENIAL.—For purposes of sub-

paragraph (A), the date of the denial shall be 

deemed to be the date as of which the partic-

ipant, beneficiary, or enrollee knew of the 

denial of the claim for benefits. 

(3) FAILURE TO ACT.—The failure of a plan 

or issuer to issue a determination on a claim 

for benefits under section 102 within the ap-

plicable timeline established for such a de-

termination under such section is a denial of 

a claim for benefits for purposes this subtitle 

as of the date of the applicable deadline. 

(4) PLAN WAIVER OF INTERNAL REVIEW.—A

group health plan, or health insurance issuer 

offering health insurance coverage, may 

waive the internal review process under this 

section. In such case the plan or issuer shall 

provide notice to the participant, bene-

ficiary, or enrollee (or authorized represent-

ative) involved, the participant, beneficiary, 

or enrollee (or authorized representative) in-

volved shall be relieved of any obligation to 

complete the internal review involved, and 

may, at the option of such participant, bene-

ficiary, enrollee, or representative proceed 

directly to seek further appeal through ex-

ternal review under section 104 or otherwise. 

(b) TIMELINES FOR MAKING DETERMINA-

TIONS.—

(1) ORAL REQUESTS.—In the case of an ap-

peal of a denial of a claim for benefits under 

this section that involves an expedited or 

concurrent determination, a participant, 

beneficiary, or enrollee (or authorized rep-

resentative) may request such appeal orally. 

A group health plan, or health insurance 

issuer offering health insurance coverage, 

may require that the participant, bene-

ficiary, or enrollee (or authorized represent-

ative) provide written confirmation of such 

request in a timely manner on a form pro-

vided by the plan or issuer. In the case of 

such an oral request for an appeal of a de-

nial, the making of the request (and the tim-

ing of such request) shall be treated as the 

making at that time of a request for an ap-

peal without regard to whether and when a 

written confirmation of such request is 

made.

(2) ACCESS TO INFORMATION.—

(A) TIMELY PROVISION OF NECESSARY INFOR-

MATION.—With respect to an appeal of a de-

nial of a claim for benefits, the participant, 

beneficiary, or enrollee (or authorized rep-

resentative) and the treating health care 

professional (if any) shall provide the plan or 

issuer with access to information requested 

by the plan or issuer that is necessary to 

make a determination relating to the appeal. 

Such access shall be provided not later than 

5 days after the date on which the request for 

information is received, or, in a case de-

scribed in subparagraph (B) or (C) of para-

graph (3), by such earlier time as may be 

necessary to comply with the applicable 

timeline under such subparagraph. 

(B) LIMITED EFFECT OF FAILURE ON PLAN OR

ISSUER’S OBLIGATIONS.—Failure of the partic-

ipant, beneficiary, or enrollee to comply 

with the requirements of subparagraph (A) 

shall not remove the obligation of the plan 

or issuer to make a decision in accordance 

with the medical exigencies of the case and 

as soon as possible, based on the available in-

formation, and failure to comply with the 

time limit established by this paragraph 

shall not remove the obligation of the plan 

or issuer to comply with the requirements of 

this section. 

(3) PRIOR AUTHORIZATION DETERMINA-

TIONS.—

(A) IN GENERAL.—Except as provided in this 

paragraph or paragraph (4), a group health 

plan, and a health insurance issuer offering 

health insurance coverage, shall make a de-

termination on an appeal of a denial of a 

claim for benefits under this subsection in 

accordance with the medical exigencies of 

the case and as soon as possible, but in no 

case later than 14 days from the date on 

which the plan or issuer receives information 

that is reasonably necessary to enable the 

plan or issuer to make a determination on 

the appeal and in no case later than 28 days 

after the date the request for the appeal is 

received.

(B) EXPEDITED DETERMINATION.—Notwith-

standing subparagraph (A), a group health 

plan, and a health insurance issuer offering 

health insurance coverage, shall expedite a 

prior authorization determination on an ap-

peal of a denial of a claim for benefits de-

scribed in subparagraph (A), when a request 

for such an expedited determination is made 

by a participant, beneficiary, or enrollee (or 

authorized representative) at any time dur-

ing the process for making a determination 

and a health care professional certifies, with 

the request, that a determination under the 

procedures described in subparagraph (A) 

would seriously jeopardize the life or health 

of the participant, beneficiary, or enrollee or 

the ability of the participant, beneficiary, or 

enrollee to maintain or regain maximum 

function. Such determination shall be made 

in accordance with the medical exigencies of 

the case and as soon as possible, but in no 

case later than 72 hours after the time the 

request for such appeal is received by the 

plan or issuer under this subparagraph. 

(C) ONGOING CARE DETERMINATIONS.—

(i) IN GENERAL.—Subject to clause (ii), in 

the case of a concurrent review determina-

tion described in section 102(b)(1)(C)(i)(I), 

which results in a termination or reduction 

of such care, the plan or issuer must provide 

notice of the determination on the appeal 

under this section by telephone and in print-

ed form to the individual or the individual’s 

designee and the individual’s health care 

provider in accordance with the medical ex-

igencies of the case and as soon as possible, 

with sufficient time prior to the termination 

or reduction to allow for an external appeal 

under section 104 to be completed before the 

termination or reduction takes effect. 

(ii) RULE OF CONSTRUCTION.—Clause (i) 

shall not be construed as requiring plans or 

issuers to provide coverage of care that 

would exceed the coverage limitations for 

such care. 

(4) RETROSPECTIVE DETERMINATION.—A

group health plan, and a health insurance 

issuer offering health insurance coverage, 

shall make a retrospective determination on 

an appeal of a denial of a claim for benefits 

in no case later than 30 days after the date 

on which the plan or issuer receives nec-

essary information that is reasonably nec-

essary to enable the plan or issuer to make 

a determination on the appeal and in no case 

later than 60 days after the date the request 

for the appeal is received. 
(c) CONDUCT OF REVIEW.—

(1) IN GENERAL.—A review of a denial of a 

claim for benefits under this section shall be 

conducted by an individual with appropriate 

expertise who was not involved in the initial 

determination.

(2) PEER REVIEW OF MEDICAL DECISIONS BY

HEALTH CARE PROFESSIONALS.—A review of an 

appeal of a denial of a claim for benefits that 

is based on a lack of medical necessity and 

appropriateness, or based on an experimental 

or investigational treatment, or requires an 

evaluation of medical facts— 

(A) shall be made by a physician 

(allopathic or osteopathic); or 

(B) in a claim for benefits provided by a 

non-physician health professional, shall be 

made by reviewer (or reviewers) including at 

least one practicing non-physician health 

professional of the same or similar specialty; 

with appropriate expertise (including, in the 

case of a child, appropriate pediatric exper-

tise) and acting within the appropriate scope 

of practice within the State in which the 

service is provided or rendered, who was not 

involved in the initial determination. 
(d) NOTICE OF DETERMINATION.—

(1) IN GENERAL.—Written notice of a deter-

mination made under an internal appeal of a 
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denial of a claim for benefits shall be issued 

to the participant, beneficiary, or enrollee 

(or authorized representative) and the treat-

ing health care professional in accordance 

with the medical exigencies of the case and 

as soon as possible, but in no case later than 

2 days after the date of completion of the re-

view (or, in the case described in subpara-

graph (B) or (C) of subsection (b)(3), within 

the 72-hour or applicable period referred to 

in such subparagraph). 

(2) FINAL DETERMINATION.—The decision by 

a plan or issuer under this section shall be 

treated as the final determination of the 

plan or issuer on a denial of a claim for bene-

fits. The failure of a plan or issuer to issue 

a determination on an appeal of a denial of 

a claim for benefits under this section within 

the applicable timeline established for such 

a determination shall be treated as a final 

determination on an appeal of a denial of a 

claim for benefits for purposes of proceeding 

to external review under section 104. 

(3) REQUIREMENTS OF NOTICE.—With respect 

to a determination made under this section, 

the notice described in paragraph (1) shall be 

provided in printed form and written in a 

manner calculated to be understood by the 

participant, beneficiary, or enrollee and 

shall include— 

(A) the specific reasons for the determina-

tion (including a summary of the clinical or 

scientific evidence used in making the deter-

mination);

(B) the procedures for obtaining additional 

information concerning the determination; 

and

(C) notification of the right to an inde-

pendent external review under section 104 

and instructions on how to initiate such a re-

view.

SEC. 104. INDEPENDENT EXTERNAL APPEALS 
PROCEDURES.

(a) RIGHT TO EXTERNAL APPEAL.—A group 

health plan, and a health insurance issuer of-

fering health insurance coverage, shall pro-

vide in accordance with this section partici-

pants, beneficiaries, and enrollees (or au-

thorized representatives) with access to an 

independent external review for any denial 

of a claim for benefits. 
(b) INITIATION OF THE INDEPENDENT EXTER-

NAL REVIEW PROCESS.—

(1) TIME TO FILE.—A request for an inde-

pendent external review under this section 

shall be filed with the plan or issuer not 

later than 180 days after the date on which 

the participant, beneficiary, or enrollee re-

ceives notice of the denial under section 

103(d) or notice of waiver of internal review 

under section 103(a)(4) or the date on which 

the plan or issuer has failed to make a time-

ly decision under section 103(d)(2) and noti-

fies the participant or beneficiary that it has 

failed to make a timely decision and that the 

beneficiary must file an appeal with an ex-

ternal review entity within 180 days if the 

participant or beneficiary desires to file such 

an appeal. 

(2) FILING OF REQUEST.—

(A) IN GENERAL.—Subject to the succeeding 

provisions of this subsection, a group health 

plan, or health insurance issuer offering 

health insurance coverage, may— 

(i) except as provided in subparagraph 

(B)(i), require that a request for review be in 

writing;

(ii) limit the filing of such a request to the 

participant, beneficiary, or enrollee involved 

(or an authorized representative); 

(iii) except if waived by the plan or issuer 

under section 103(a)(4), condition access to 

an independent external review under this 

section upon a final determination of a de-

nial of a claim for benefits under the inter-

nal review procedure under section 103; 

(iv) except as provided in subparagraph 

(B)(ii), require payment of a filing fee to the 

plan or issuer of a sum that does not exceed 

$25; and 

(v) require that a request for review in-

clude the consent of the participant, bene-

ficiary, or enrollee (or authorized represent-

ative) for the release of necessary medical 

information or records of the participant, 

beneficiary, or enrollee to the qualified ex-

ternal review entity only for purposes of con-

ducting external review activities. 

(B) REQUIREMENTS AND EXCEPTION RELATING

TO GENERAL RULE.—

(i) ORAL REQUESTS PERMITTED IN EXPEDITED

OR CONCURRENT CASES.—In the case of an ex-

pedited or concurrent external review as pro-

vided for under subsection (e), the request 

for such review may be made orally. A group 

health plan, or health insurance issuer offer-

ing health insurance coverage, may require 

that the participant, beneficiary, or enrollee 

(or authorized representative) provide writ-

ten confirmation of such request in a timely 

manner on a form provided by the plan or 

issuer. Such written confirmation shall be 

treated as a consent for purposes of subpara-

graph (A)(v). In the case of such an oral re-

quest for such a review, the making of the 

request (and the timing of such request) 

shall be treated as the making at that time 

of a request for such a review without regard 

to whether and when a written confirmation 

of such request is made. 

(ii) EXCEPTION TO FILING FEE REQUIRE-

MENT.—

(I) INDIGENCY.—Payment of a filing fee 

shall not be required under subparagraph 

(A)(iv) where there is a certification (in a 

form and manner specified in guidelines es-

tablished by the appropriate Secretary) that 

the participant, beneficiary, or enrollee is 

indigent (as defined in such guidelines). 

(II) FEE NOT REQUIRED.—Payment of a fil-

ing fee shall not be required under subpara-

graph (A)(iv) if the plan or issuer waives the 

internal appeals process under section 

103(a)(4).

(III) REFUNDING OF FEE.—The filing fee paid 

under subparagraph (A)(iv) shall be refunded 

if the determination under the independent 

external review is to reverse or modify the 

denial which is the subject of the review. 

(IV) COLLECTION OF FILING FEE.—The fail-

ure to pay such a filing fee shall not prevent 

the consideration of a request for review but, 

subject to the preceding provisions of this 

clause, shall constitute a legal liability to 

pay.

(c) REFERRAL TO QUALIFIED EXTERNAL RE-

VIEW ENTITY UPON REQUEST.—

(1) IN GENERAL.—Upon the filing of a re-

quest for independent external review with 

the group health plan, or health insurance 

issuer offering health insurance coverage, 

the plan or issuer shall immediately refer 

such request, and forward the plan or issuer’s 

initial decision (including the information 

described in section 103(d)(3)(A)), to a quali-

fied external review entity selected in ac-

cordance with this section. 

(2) ACCESS TO PLAN OR ISSUER AND HEALTH

PROFESSIONAL INFORMATION.—With respect to 

an independent external review conducted 

under this section, the participant, bene-

ficiary, or enrollee (or authorized represent-

ative), the plan or issuer, and the treating 

health care professional (if any) shall pro-

vide the external review entity with infor-

mation that is necessary to conduct a review 

under this section, as determined and re-

quested by the entity. Such information 

shall be provided not later than 5 days after 

the date on which the request for informa-

tion is received, or, in a case described in 

clause (ii) or (iii) of subsection (e)(1)(A), by 

such earlier time as may be necessary to 

comply with the applicable timeline under 

such clause. 

(3) SCREENING OF REQUESTS BY QUALIFIED

EXTERNAL REVIEW ENTITIES.—

(A) IN GENERAL.—With respect to a request 

referred to a qualified external review entity 

under paragraph (1) relating to a denial of a 

claim for benefits, the entity shall refer such 

request for the conduct of an independent 

medical review unless the entity determines 

that—

(i) any of the conditions described in 

clauses (ii) or (iii) of subsection (b)(2)(A) 

have not been met; 

(ii) the denial of the claim for benefits does 

not involve a medically reviewable decision 

under subsection (d)(2); 

(iii) the denial of the claim for benefits re-

lates to a decision regarding whether an in-

dividual is a participant, beneficiary, or en-

rollee who is enrolled under the terms and 

conditions of the plan or coverage (including 

the applicability of any waiting period under 

the plan or coverage); or 

(iv) the denial of the claim for benefits is 

a decision as to the application of cost-shar-

ing requirements or the application of a spe-

cific exclusion or express limitation on the 

amount, duration, or scope of coverage of 

items or services under the terms and condi-

tions of the plan or coverage unless the deci-

sion is a denial described in subsection (d)(2). 

Upon making a determination that any of 

clauses (i) through (iv) applies with respect 

to the request, the entity shall determine 

that the denial of a claim for benefits in-

volved is not eligible for independent med-

ical review under subsection (d), and shall 

provide notice in accordance with subpara-

graph (C). 

(B) PROCESS FOR MAKING DETERMINATIONS.—

(i) NO DEFERENCE TO PRIOR DETERMINA-

TIONS.—In making determinations under sub-

paragraph (A), there shall be no deference 

given to determinations made by the plan or 

issuer or the recommendation of a treating 

health care professional (if any). 

(ii) USE OF APPROPRIATE PERSONNEL.—A

qualified external review entity shall use ap-

propriately qualified personnel to make de-

terminations under this section. 

(C) NOTICES AND GENERAL TIMELINES FOR

DETERMINATION.—

(i) NOTICE IN CASE OF DENIAL OF REFER-

RAL.—If the entity under this paragraph does 

not make a referral to an independent med-

ical reviewer, the entity shall provide notice 

to the plan or issuer, the participant, bene-

ficiary, or enrollee (or authorized represent-

ative) filing the request, and the treating 

health care professional (if any) that the de-

nial is not subject to independent medical 

review. Such notice— 

(I) shall be written (and, in addition, may 

be provided orally) in a manner calculated to 

be understood by a participant or enrollee; 

(II) shall include the reasons for the deter-

mination;

(III) include any relevant terms and condi-

tions of the plan or coverage; and 

(IV) include a description of any further re-

course available to the individual. 

(ii) GENERAL TIMELINE FOR DETERMINA-

TIONS.—Upon receipt of information under 

paragraph (2), the qualified external review 

entity, and if required the independent med-

ical reviewer, shall make a determination 

within the overall timeline that is applicable 
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to the case under review as described in sub-

section (e), except that if the entity deter-

mines that a referral to an independent med-

ical reviewer is not required, the entity shall 

provide notice of such determination to the 

participant, beneficiary, or enrollee (or au-

thorized representative) within such 

timeline and within 2 days of the date of 

such determination. 

(d) INDEPENDENT MEDICAL REVIEW.—

(1) IN GENERAL.—If a qualified external re-

view entity determines under subsection (c) 

that a denial of a claim for benefits is eligi-

ble for independent medical review, the enti-

ty shall refer the denial involved to an inde-

pendent medical reviewer for the conduct of 

an independent medical review under this 

subsection.

(2) MEDICALLY REVIEWABLE DECISIONS.—A

denial of a claim for benefits is eligible for 

independent medical review if the benefit for 

the item or service for which the claim is 

made would be a covered benefit under the 

terms and conditions of the plan or coverage 

but for one (or more) of the following deter-

minations:

(A) DENIALS BASED ON MEDICAL NECESSITY

AND APPROPRIATENESS.—A determination 

that the item or service is not covered be-

cause it is not medically necessary and ap-

propriate or based on the application of sub-

stantially equivalent terms. 

(B) DENIALS BASED ON EXPERIMENTAL OR IN-

VESTIGATIONAL TREATMENT.—A determina-

tion that the item or service is not covered 

because it is experimental or investigational 

or based on the application of substantially 

equivalent terms. 

(C) DENIALS OTHERWISE BASED ON AN EVAL-

UATION OF MEDICAL FACTS.—A determination 

that the item or service or condition is not 

covered based on grounds that require an 

evaluation of the medical facts by a health 

care professional in the specific case in-

volved to determine the coverage and extent 

of coverage of the item or service or condi-

tion.

(3) INDEPENDENT MEDICAL REVIEW DETER-

MINATION.—

(A) IN GENERAL.—An independent medical 

reviewer under this section shall make a new 

independent determination with respect to 

whether or not the denial of a claim for a 

benefit that is the subject of the review 

should be upheld, reversed, or modified. 

(B) STANDARD FOR DETERMINATION.—The

independent medical reviewer’s determina-

tion relating to the medical necessity and 

appropriateness, or the experimental or in-

vestigational nature, or the evaluation of 

the medical facts, of the item, service, or 

condition involved shall be based on the 

medical condition of the participant, bene-

ficiary, or enrollee (including the medical 

records of the participant, beneficiary, or en-

rollee) and valid, relevant scientific evidence 

and clinical evidence, including peer-re-

viewed medical literature or findings and in-

cluding expert opinion. 

(C) NO COVERAGE FOR EXCLUDED BENEFITS.—

Nothing in this subsection shall be construed 

to permit an independent medical reviewer 

to require that a group health plan, or 

health insurance issuer offering health insur-

ance coverage, provide coverage for items or 

services for which benefits are specifically 

excluded or expressly limited under the plan 

or coverage in the plain language of the plan 

document (and which are disclosed under 

section 121(b)(1)(C)). Notwithstanding any 

other provision of this Act, any exclusion of 

an exact medical procedure, any exact time 

limit on the duration or frequency of cov-

erage, and any exact dollar limit on the 

amount of coverage that is specifically enu-

merated and defined (in the plain language 

of the plan or coverage documents) under the 

plan or coverage offered by a group health 

plan or health insurance issuer offering 

health insurance coverage and that is dis-

closed under section 121(b)(1) shall be consid-

ered to govern the scope of the benefits that 

may be required: Provided, That the terms 

and conditions of the plan or coverage relat-

ing to such an exclusion or limit are in com-

pliance with the requirements of law. 

(D) EVIDENCE AND INFORMATION TO BE USED

IN MEDICAL REVIEWS.—In making a deter-

mination under this subsection, the inde-

pendent medical reviewer shall also consider 

appropriate and available evidence and infor-

mation, including the following: 

(i) The determination made by the plan or 

issuer with respect to the claim upon inter-

nal review and the evidence, guidelines, or 

rationale used by the plan or issuer in reach-

ing such determination. 

(ii) The recommendation of the treating 

health care professional and the evidence, 

guidelines, and rationale used by the treat-

ing health care professional in reaching such 

recommendation.

(iii) Additional relevant evidence or infor-

mation obtained by the reviewer or sub-

mitted by the plan, issuer, participant, bene-

ficiary, or enrollee (or an authorized rep-

resentative), or treating health care profes-

sional.

(iv) The plan or coverage document. 

(E) INDEPENDENT DETERMINATION.—In mak-

ing determinations under this section, a 

qualified external review entity and an inde-

pendent medical reviewer shall— 

(i) consider the claim under review without 

deference to the determinations made by the 

plan or issuer or the recommendation of the 

treating health care professional (if any); 

and

(ii) consider, but not be bound by, the defi-

nition used by the plan or issuer of ‘‘medi-

cally necessary and appropriate’’, or ‘‘experi-

mental or investigational’’, or other substan-

tially equivalent terms that are used by the 

plan or issuer to describe medical necessity 

and appropriateness or experimental or in-

vestigational nature of the treatment. 

(F) DETERMINATION OF INDEPENDENT MED-

ICAL REVIEWER.—An independent medical re-

viewer shall, in accordance with the dead-

lines described in subsection (e), prepare a 

written determination to uphold, reverse, or 

modify the denial under review. Such writ-

ten determination shall include— 

(i) the determination of the reviewer; 

(ii) the specific reasons of the reviewer for 

such determination, including a summary of 

the clinical or scientific evidence used in 

making the determination; and 

(iii) with respect to a determination to re-

verse or modify the denial under review, a 

timeframe within which the plan or issuer 

must comply with such determination. 

(G) NONBINDING NATURE OF ADDITIONAL REC-

OMMENDATIONS.—In addition to the deter-

mination under subparagraph (F), the re-

viewer may provide the plan or issuer and 

the treating health care professional with 

additional recommendations in connection 

with such a determination, but any such rec-

ommendations shall not affect (or be treated 

as part of) the determination and shall not 

be binding on the plan or issuer. 

(e) TIMELINES AND NOTIFICATIONS.—

(1) TIMELINES FOR INDEPENDENT MEDICAL

REVIEW.—

(A) PRIOR AUTHORIZATION DETERMINATION.—

(i) IN GENERAL.—The independent medical 

reviewer (or reviewers) shall make a deter-

mination on a denial of a claim for benefits 

that is referred to the reviewer under sub-

section (c)(3) in accordance with the medical 

exigencies of the case and as soon as pos-

sible, but in no case later than 14 days after 

the date of receipt of information under sub-

section (c)(2) if the review involves a prior 

authorization of items or services and in no 

case later than 21 days after the date the re-

quest for external review is received. 

(ii) EXPEDITED DETERMINATION.—Notwith-

standing clause (i) and subject to clause (iii), 

the independent medical reviewer (or review-

ers) shall make an expedited determination 

on a denial of a claim for benefits described 

in clause (i), when a request for such an ex-

pedited determination is made by a partici-

pant, beneficiary, or enrollee (or authorized 

representative) at any time during the proc-

ess for making a determination, and a health 

care professional certifies, with the request, 

that a determination under the timeline de-

scribed in clause (i) would seriously jeop-

ardize the life or health of the participant, 

beneficiary, or enrollee or the ability of the 

participant, beneficiary, or enrollee to main-

tain or regain maximum function. Such de-

termination shall be made in accordance 

with the medical exigencies of the case and 

as soon as possible, but in no case later than 

72 hours after the time the request for exter-

nal review is received by the qualified exter-

nal review entity. 

(iii) ONGOING CARE DETERMINATION.—Not-

withstanding clause (i), in the case of a re-

view described in such clause that involves a 

termination or reduction of care, the notice 

of the determination shall be completed not 

later than 24 hours after the time the request 

for external review is received by the quali-

fied external review entity and before the 

end of the approved period of care. 

(B) RETROSPECTIVE DETERMINATION.—The

independent medical reviewer (or reviewers) 

shall complete a review in the case of a ret-

rospective determination on an appeal of a 

denial of a claim for benefits that is referred 

to the reviewer under subsection (c)(3) in no 

case later than 30 days after the date of re-

ceipt of information under subsection (c)(2) 

and in no case later than 60 days after the 

date the request for external review is re-

ceived by the qualified external review enti-

ty.

(2) NOTIFICATION OF DETERMINATION.—The

external review entity shall ensure that the 

plan or issuer, the participant, beneficiary, 

or enrollee (or authorized representative) 

and the treating health care professional (if 

any) receives a copy of the written deter-

mination of the independent medical re-

viewer prepared under subsection (d)(3)(F). 

Nothing in this paragraph shall be construed 

as preventing an entity or reviewer from pro-

viding an initial oral notice of the reviewer’s 

determination.

(3) FORM OF NOTICES.—Determinations and 

notices under this subsection shall be writ-

ten in a manner calculated to be understood 

by a participant. 
(f) COMPLIANCE.—

(1) APPLICATION OF DETERMINATIONS.—

(A) EXTERNAL REVIEW DETERMINATIONS

BINDING ON PLAN.—The determinations of an 

external review entity and an independent 

medical reviewer under this section shall be 

binding upon the plan or issuer involved. 

(B) COMPLIANCE WITH DETERMINATION.—If

the determination of an independent medical 

reviewer is to reverse or modify the denial, 

the plan or issuer, upon the receipt of such 

determination, shall authorize coverage to 

comply with the medical reviewer’s deter-

mination in accordance with the timeframe 

established by the medical reviewer. 
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(2) FAILURE TO COMPLY.—

(A) IN GENERAL.—If a plan or issuer fails to 

comply with the timeframe established 

under paragraph (1)(B) with respect to a par-

ticipant, beneficiary, or enrollee, where such 

failure to comply is caused by the plan or 

issuer, the participant, beneficiary, or en-

rollee may obtain the items or services in-

volved (in a manner consistent with the de-

termination of the independent external re-

viewer) from any provider regardless of 

whether such provider is a participating pro-

vider under the plan or coverage. 

(B) REIMBURSEMENT.—

(i) IN GENERAL.—Where a participant, bene-

ficiary, or enrollee obtains items or services 

in accordance with subparagraph (A), the 

plan or issuer involved shall provide for re-

imbursement of the costs of such items or 

services. Such reimbursement shall be made 

to the treating health care professional or to 

the participant, beneficiary, or enrollee (in 

the case of a participant, beneficiary, or en-

rollee who pays for the costs of such items or 

services).

(ii) AMOUNT.—The plan or issuer shall fully 

reimburse a professional, participant, bene-

ficiary, or enrollee under clause (i) for the 

total costs of the items or services provided 

(regardless of any plan limitations that may 

apply to the coverage of such items or serv-

ices) so long as the items or services were 

provided in a manner consistent with the de-

termination of the independent medical re-

viewer.

(C) FAILURE TO REIMBURSE.—Where a plan 

or issuer fails to provide reimbursement to a 

professional, participant, beneficiary, or en-

rollee in accordance with this paragraph, the 

professional, participant, beneficiary, or en-

rollee may commence a civil action (or uti-

lize other remedies available under law) to 

recover only the amount of any such reim-

bursement that is owed by the plan or issuer 

and any necessary legal costs or expenses 

(including attorney’s fees) incurred in recov-

ering such reimbursement. 

(D) AVAILABLE REMEDIES.—The remedies 

provided under this paragraph are in addi-

tion to any other available remedies. 

(3) PENALTIES AGAINST AUTHORIZED OFFI-

CIALS FOR REFUSING TO AUTHORIZE THE DETER-

MINATION OF AN EXTERNAL REVIEW ENTITY.—

(A) MONETARY PENALTIES.—

(i) IN GENERAL.—In any case in which the 

determination of an external review entity is 

not followed by a group health plan, or by a 

health insurance issuer offering health insur-

ance coverage, any person who, acting in the 

capacity of authorizing the benefit, causes 

such refusal may, in the discretion of a court 

of competent jurisdiction, be liable to an ag-

grieved participant, beneficiary, or enrollee 

for a civil penalty in an amount of up to 

$1,000 a day from the date on which the de-

termination was transmitted to the plan or 

issuer by the external review entity until the 

date the refusal to provide the benefit is cor-

rected.

(ii) ADDITIONAL PENALTY FOR FAILING TO

FOLLOW TIMELINE.—In any case in which 

treatment was not commenced by the plan in 

accordance with the determination of an 

independent external reviewer, the Secretary 

shall assess a civil penalty of $10,000 against 

the plan and the plan shall pay such penalty 

to the participant, beneficiary, or enrollee 

involved.

(B) CEASE AND DESIST ORDER AND ORDER OF

ATTORNEY’S FEES.—In any action described in 

subparagraph (A) brought by a participant, 

beneficiary, or enrollee with respect to a 

group health plan, or a health insurance 

issuer offering health insurance coverage, in 

which a plaintiff alleges that a person re-

ferred to in such subparagraph has taken an 

action resulting in a refusal of a benefit de-

termined by an external appeal entity to be 

covered, or has failed to take an action for 

which such person is responsible under the 

terms and conditions of the plan or coverage 

and which is necessary under the plan or 

coverage for authorizing a benefit, the court 

shall cause to be served on the defendant an 

order requiring the defendant— 

(i) to cease and desist from the alleged ac-

tion or failure to act; and 

(ii) to pay to the plaintiff a reasonable at-

torney’s fee and other reasonable costs relat-

ing to the prosecution of the action on the 

charges on which the plaintiff prevails. 

(C) ADDITIONAL CIVIL PENALTIES.—

(i) IN GENERAL.—In addition to any penalty 

imposed under subparagraph (A) or (B), the 

appropriate Secretary may assess a civil 

penalty against a person acting in the capac-

ity of authorizing a benefit determined by an 

external review entity for one or more group 

health plans, or health insurance issuers of-

fering health insurance coverage, for— 

(I) any pattern or practice of repeated re-

fusal to authorize a benefit determined by an 

external appeal entity to be covered; or 

(II) any pattern or practice of repeated vio-

lations of the requirements of this section 

with respect to such plan or coverage. 

(ii) STANDARD OF PROOF AND AMOUNT OF

PENALTY.—Such penalty shall be payable 

only upon proof by clear and convincing evi-

dence of such pattern or practice and shall 

be in an amount not to exceed the lesser of— 

(I) 25 percent of the aggregate value of ben-

efits shown by the appropriate Secretary to 

have not been provided, or unlawfully de-

layed, in violation of this section under such 

pattern or practice; or 

(II) $500,000. 

(D) REMOVAL AND DISQUALIFICATION.—Any

person acting in the capacity of authorizing 

benefits who has engaged in any such pat-

tern or practice described in subparagraph 

(C)(i) with respect to a plan or coverage, 

upon the petition of the appropriate Sec-

retary, may be removed by the court from 

such position, and from any other involve-

ment, with respect to such a plan or cov-

erage, and may be precluded from returning 

to any such position or involvement for a pe-

riod determined by the court. 

(4) PROTECTION OF LEGAL RIGHTS.—Nothing

in this subsection or subtitle shall be con-

strued as altering or eliminating any cause 

of action or legal rights or remedies of par-

ticipants, beneficiaries, enrollees, and others 

under State or Federal law (including sec-

tions 502 and 503 of the Employee Retirement 

Income Security Act of 1974), including the 

right to file judicial actions to enforce 

rights.

(g) QUALIFICATIONS OF INDEPENDENT MED-

ICAL REVIEWERS.—

(1) IN GENERAL.—In referring a denial to 1 

or more individuals to conduct independent 

medical review under subsection (c), the 

qualified external review entity shall ensure 

that—

(A) each independent medical reviewer 

meets the qualifications described in para-

graphs (2) and (3); 

(B) with respect to each review at least 1 

such reviewer meets the requirements de-

scribed in paragraphs (4) and (5); and 

(C) compensation provided by the entity to 

the reviewer is consistent with paragraph (6). 

(2) LICENSURE AND EXPERTISE.—Each inde-

pendent medical reviewer shall be a physi-

cian (allopathic or osteopathic) or health 

care professional who— 

(A) is appropriately credentialed or li-

censed in 1 or more States to deliver health 

care services; and 

(B) typically treats the condition, makes 

the diagnosis, or provides the type of treat-

ment under review. 

(3) INDEPENDENCE.—

(A) IN GENERAL.—Subject to subparagraph 

(B), each independent medical reviewer in a 

case shall— 

(i) not be a related party (as defined in 

paragraph (7)); 

(ii) not have a material familial, financial, 

or professional relationship with such a 

party; and 

(iii) not otherwise have a conflict of inter-

est with such a party (as determined under 

regulations).

(B) EXCEPTION.—Nothing in subparagraph 

(A) shall be construed to— 

(i) prohibit an individual, solely on the 

basis of affiliation with the plan or issuer, 

from serving as an independent medical re-

viewer if— 

(I) a non-affiliated individual is not reason-

ably available; 

(II) the affiliated individual is not involved 

in the provision of items or services in the 

case under review; 

(III) the fact of such an affiliation is dis-

closed to the plan or issuer and the partici-

pant, beneficiary, or enrollee (or authorized 

representative) and neither party objects; 

and

(IV) the affiliated individual is not an em-

ployee of the plan or issuer and does not pro-

vide services exclusively or primarily to or 

on behalf of the plan or issuer; 

(ii) prohibit an individual who has staff 

privileges at the institution where the treat-

ment involved takes place from serving as an 

independent medical reviewer merely on the 

basis of such affiliation if the affiliation is 

disclosed to the plan or issuer and the partic-

ipant, beneficiary, or enrollee (or authorized 

representative), and neither party objects; or 

(iii) prohibit receipt of compensation by an 

independent medical reviewer from an entity 

if the compensation is provided consistent 

with paragraph (6). 

(4) PRACTICING HEALTH CARE PROFESSIONAL

IN SAME FIELD.—

(A) IN GENERAL.—In a case involving treat-

ment, or the provision of items or services— 

(i) by a physician, a reviewer shall be a 

practicing physician (allopathic or osteo-

pathic) of the same or similar specialty, as a 

physician who, acting within the appropriate 

scope of practice within the State in which 

the service is provided or rendered, typically 

treats the condition, makes the diagnosis, or 

provides the type of treatment under review; 

or

(ii) by a non-physician health care profes-

sional, a reviewer (or reviewers) shall in-

clude at least one practicing non-physician 

health care professional of the same or simi-

lar specialty as the non-physician health 

care professional who, acting within the ap-

propriate scope of practice within the State 

in which the service is provided or rendered, 

typically treats the condition, makes the di-

agnosis, or provides the type of treatment 

under review. 

(B) PRACTICING DEFINED.—For purposes of 

this paragraph, the term ‘‘practicing’’ 

means, with respect to an individual who is 

a physician or other health care professional 

that the individual provides health care serv-

ices to individual patients on average at 

least 2 days per week. 

(5) PEDIATRIC EXPERTISE.—In the case of an 

external review relating to a child, a re-

viewer shall have expertise under paragraph 

(2) in pediatrics. 
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(6) LIMITATIONS ON REVIEWER COMPENSA-

TION.—Compensation provided by a qualified 

external review entity to an independent 

medical reviewer in connection with a re-

view under this section shall— 

(A) not exceed a reasonable level; and 

(B) not be contingent on the decision ren-

dered by the reviewer. 

(7) RELATED PARTY DEFINED.—For purposes 

of this section, the term ‘‘related party’’ 

means, with respect to a denial of a claim 

under a plan or coverage relating to a partic-

ipant, beneficiary, or enrollee, any of the fol-

lowing:

(A) The plan, plan sponsor, or issuer in-

volved, or any fiduciary, officer, director, or 

employee of such plan, plan sponsor, or 

issuer.

(B) The participant, beneficiary, or en-

rollee (or authorized representative). 

(C) The health care professional that pro-

vides the items or services involved in the 

denial.

(D) The institution at which the items or 

services (or treatment) involved in the de-

nial are provided. 

(E) The manufacturer of any drug or other 

item that is included in the items or services 

involved in the denial. 

(F) Any other party determined under any 

regulations to have a substantial interest in 

the denial involved. 

(h) QUALIFIED EXTERNAL REVIEW ENTI-

TIES.—

(1) SELECTION OF QUALIFIED EXTERNAL RE-

VIEW ENTITIES.—

(A) LIMITATION ON PLAN OR ISSUER SELEC-

TION.—The appropriate Secretary shall im-

plement procedures— 

(i) to assure that the selection process 

among qualified external review entities will 

not create any incentives for external review 

entities to make a decision in a biased man-

ner; and 

(ii) for auditing a sample of decisions by 

such entities to assure that no such deci-

sions are made in a biased manner. 

No such selection process under the proce-

dures implemented by the appropriate Sec-

retary may give either the patient or the 

plan or issuer any ability to determine or in-

fluence the selection of a qualified external 

review entity to review the case of any par-

ticipant, beneficiary, or enrollee. 

(B) STATE AUTHORITY WITH RESPECT TO

QUALIFIED EXTERNAL REVIEW ENTITIES FOR

HEALTH INSURANCE ISSUERS.—With respect to 

health insurance issuers offering health in-

surance coverage in a State, the State may 

provide for external review activities to be 

conducted by a qualified external appeal en-

tity that is designated by the State or that 

is selected by the State in a manner deter-

mined by the State to assure an unbiased de-

termination.

(2) CONTRACT WITH QUALIFIED EXTERNAL RE-

VIEW ENTITY.—Except as provided in para-

graph (1)(B), the external review process of a 

plan or issuer under this section shall be 

conducted under a contract between the plan 

or issuer and 1 or more qualified external re-

view entities (as defined in paragraph (4)(A)). 

(3) TERMS AND CONDITIONS OF CONTRACT.—

The terms and conditions of a contract under 

paragraph (2) shall— 

(A) be consistent with the standards the 

appropriate Secretary shall establish to as-

sure there is no real or apparent conflict of 

interest in the conduct of external review ac-

tivities; and 

(B) provide that the costs of the external 

review process shall be borne by the plan or 

issuer.

Subparagraph (B) shall not be construed as 

applying to the imposition of a filing fee 

under subsection (b)(2)(A)(iv) or costs in-

curred by the participant, beneficiary, or en-

rollee (or authorized representative) or 

treating health care professional (if any) in 

support of the review, including the provi-

sion of additional evidence or information. 

(4) QUALIFICATIONS.—

(A) IN GENERAL.—In this section, the term 

‘‘qualified external review entity’’ means, in 

relation to a plan or issuer, an entity that is 

initially certified (and periodically recer-

tified) under subparagraph (C) as meeting 

the following requirements: 

(i) The entity has (directly or through con-

tracts or other arrangements) sufficient 

medical, legal, and other expertise and suffi-

cient staffing to carry out duties of a quali-

fied external review entity under this section 

on a timely basis, including making deter-

minations under subsection (b)(2)(A) and pro-

viding for independent medical reviews 

under subsection (d). 

(ii) The entity is not a plan or issuer or an 

affiliate or a subsidiary of a plan or issuer, 

and is not an affiliate or subsidiary of a pro-

fessional or trade association of plans or 

issuers or of health care providers. 

(iii) The entity has provided assurances 

that it will conduct external review activi-

ties consistent with the applicable require-

ments of this section and standards specified 

in subparagraph (C), including that it will 

not conduct any external review activities in 

a case unless the independence requirements 

of subparagraph (B) are met with respect to 

the case. 

(iv) The entity has provided assurances 

that it will provide information in a timely 

manner under subparagraph (D). 

(v) The entity meets such other require-

ments as the appropriate Secretary provides 

by regulation. 

(B) INDEPENDENCE REQUIREMENTS.—

(i) IN GENERAL.—Subject to clause (ii), an 

entity meets the independence requirements 

of this subparagraph with respect to any 

case if the entity— 

(I) is not a related party (as defined in sub-

section (g)(7)); 

(II) does not have a material familial, fi-

nancial, or professional relationship with 

such a party; and 

(III) does not otherwise have a conflict of 

interest with such a party (as determined 

under regulations). 

(ii) EXCEPTION FOR REASONABLE COMPENSA-

TION.—Nothing in clause (i) shall be con-

strued to prohibit receipt by a qualified ex-

ternal review entity of compensation from a 

plan or issuer for the conduct of external re-

view activities under this section if the com-

pensation is provided consistent with clause 

(iii).

(iii) LIMITATIONS ON ENTITY COMPENSA-

TION.—Compensation provided by a plan or 

issuer to a qualified external review entity 

in connection with reviews under this sec-

tion shall— 

(I) not exceed a reasonable level; and 

(II) not be contingent on any decision ren-

dered by the entity or by any independent 

medical reviewer. 

(C) CERTIFICATION AND RECERTIFICATION

PROCESS.—

(i) IN GENERAL.—The initial certification 

and recertification of a qualified external re-

view entity shall be made— 

(I) under a process that is recognized or ap-

proved by the appropriate Secretary; or 

(II) by a qualified private standard-setting 

organization that is approved by the appro-

priate Secretary under clause (iii). 

In taking action under subclause (I), the ap-

propriate Secretary shall give deference to 

entities that are under contract with the 

Federal Government or with an applicable 

State authority to perform functions of the 

type performed by qualified external review 

entities.

(ii) PROCESS.—The appropriate Secretary 

shall not recognize or approve a process 

under clause (i)(I) unless the process applies 

standards (as promulgated in regulations) 

that ensure that a qualified external review 

entity—

(I) will carry out (and has carried out, in 

the case of recertification) the responsibil-

ities of such an entity in accordance with 

this section, including meeting applicable 

deadlines;

(II) will meet (and has met, in the case of 

recertification) appropriate indicators of fis-

cal integrity; 

(III) will maintain (and has maintained, in 

the case of recertification) appropriate con-

fidentiality with respect to individually 

identifiable health information obtained in 

the course of conducting external review ac-

tivities; and 

(IV) in the case of recertification, shall re-

view the matters described in clause (iv). 

(iii) APPROVAL OF QUALIFIED PRIVATE

STANDARD-SETTING ORGANIZATIONS.—For pur-

poses of clause (i)(II), the appropriate Sec-

retary may approve a qualified private 

standard-setting organization if such Sec-

retary finds that the organization only cer-

tifies (or recertifies) external review entities 

that meet at least the standards required for 

the certification (or recertification) of exter-

nal review entities under clause (ii). 

(iv) CONSIDERATIONS IN RECERTIFICATIONS.—

In conducting recertifications of a qualified 

external review entity under this paragraph, 

the appropriate Secretary or organization 

conducting the recertification shall review 

compliance of the entity with the require-

ments for conducting external review activi-

ties under this section, including the fol-

lowing:

(I) Provision of information under subpara-

graph (D). 

(II) Adherence to applicable deadlines 

(both by the entity and by independent med-

ical reviewers it refers cases to). 

(III) Compliance with limitations on com-

pensation (with respect to both the entity 

and independent medical reviewers it refers 

cases to). 

(IV) Compliance with applicable independ-

ence requirements. 

(V) Compliance with the requirement of 

subsection (d)(1) that only medically review-

able decisions shall be the subject of inde-

pendent medical review and with the require-

ment of subsection (d)(3) that independent 

medical reviewers may not require coverage 

for specifically excluded benefits. 

(v) PERIOD OF CERTIFICATION OR RECERTIFI-

CATION.—A certification or recertification 

provided under this paragraph shall extend 

for a period not to exceed 2 years. 

(vi) REVOCATION.—A certification or recer-

tification under this paragraph may be re-

voked by the appropriate Secretary or by the 

organization providing such certification 

upon a showing of cause. The Secretary, or 

organization, shall revoke a certification or 

deny a recertification with respect to an en-

tity if there is a showing that the entity has 

a pattern or practice of ordering coverage for 

benefits that are specifically excluded under 

the plan or coverage. 

(vii) PETITION FOR DENIAL OR WITH-

DRAWAL.—An individual may petition the 

Secretary, or an organization providing the 

VerDate Aug 04 2004 08:10 Apr 11, 2005 Jkt 039102 PO 00000 Frm 00051 Fmt 0688 Sfmt 0634 E:\BR01\H02AU1.001 H02AU1



CONGRESSIONAL RECORD—HOUSE15668 August 2, 2001 
certification involves, for a denial of recer-

tification or a withdrawal of a certification 

with respect to an entity under this subpara-

graph if there is a pattern or practice of such 

entity failing to meet a requirement of this 

section.

(viii) SUFFICIENT NUMBER OF ENTITIES.—The

appropriate Secretary shall certify and re-

certify a number of external review entities 

which is sufficient to ensure the timely and 

efficient provision of review services. 

(D) PROVISION OF INFORMATION.—

(i) IN GENERAL.—A qualified external re-

view entity shall provide to the appropriate 

Secretary, in such manner and at such times 

as such Secretary may require, such infor-

mation (relating to the denials which have 

been referred to the entity for the conduct of 

external review under this section) as such 

Secretary determines appropriate to assure 

compliance with the independence and other 

requirements of this section to monitor and 

assess the quality of its external review ac-

tivities and lack of bias in making deter-

minations. Such information shall include 

information described in clause (ii) but shall 

not include individually identifiable medical 

information.

(ii) INFORMATION TO BE INCLUDED.—The in-

formation described in this subclause with 

respect to an entity is as follows: 

(I) The number and types of denials for 

which a request for review has been received 

by the entity. 

(II) The disposition by the entity of such 

denials, including the number referred to a 

independent medical reviewer and the rea-

sons for such dispositions (including the ap-

plication of exclusions), on a plan or issuer- 

specific basis and on a health care specialty- 

specific basis. 

(III) The length of time in making deter-

minations with respect to such denials. 

(IV) Updated information on the informa-

tion required to be submitted as a condition 

of certification with respect to the entity’s 

performance of external review activities. 

(iii) INFORMATION TO BE PROVIDED TO CERTI-

FYING ORGANIZATION.—

(I) IN GENERAL.—In the case of a qualified 

external review entity which is certified (or 

recertified) under this subsection by a quali-

fied private standard-setting organization, at 

the request of the organization, the entity 

shall provide the organization with the infor-

mation provided to the appropriate Sec-

retary under clause (i). 

(II) ADDITIONAL INFORMATION.—Nothing in 

this subparagraph shall be construed as pre-

venting such an organization from requiring 

additional information as a condition of cer-

tification or recertification of an entity. 

(iv) USE OF INFORMATION.—Information pro-

vided under this subparagraph may be used 

by the appropriate Secretary and qualified 

private standard-setting organizations to 

conduct oversight of qualified external re-

view entities, including recertification of 

such entities, and shall be made available to 

the public in an appropriate manner. 

(E) LIMITATION ON LIABILITY.—No qualified 

external review entity having a contract 

with a plan or issuer, and no person who is 

employed by any such entity or who fur-

nishes professional services to such entity 

(including as an independent medical re-

viewer), shall be held by reason of the per-

formance of any duty, function, or activity 

required or authorized pursuant to this sec-

tion, to be civilly liable under any law of the 

United States or of any State (or political 

subdivision thereof) if there was no actual 

malice or gross misconduct in the perform-

ance of such duty, function, or activity. 

(5) REPORT.—Not later than 12 months 

after the general effective date referred to in 

section 601, the General Accounting Office 

shall prepare and submit to the appropriate 

committees of Congress a report con-

cerning—

(A) the information that is provided under 

paragraph (3)(D); 

(B) the number of denials that have been 

upheld by independent medical reviewers and 

the number of denials that have been re-

versed by such reviewers; and 

(C) the extent to which independent med-

ical reviewers are requiring coverage for ben-

efits that are specifically excluded under the 

plan or coverage. 

SEC. 105. HEALTH CARE CONSUMER ASSISTANCE 
FUND.

(a) GRANTS.—

(1) IN GENERAL.—The Secretary of Health 

and Human Services (referred to in this sec-

tion as the ‘‘Secretary’’) shall establish a 

fund, to be known as the ‘‘Health Care Con-

sumer Assistance Fund’’, to be used to award 

grants to eligible States to carry out con-

sumer assistance activities (including pro-

grams established by States prior to the en-

actment of this Act) designed to provide in-

formation, assistance, and referrals to con-

sumers of health insurance products. 

(2) STATE ELIGIBILITY.—To be eligible to re-

ceive a grant under this subsection a State 

shall prepare and submit to the Secretary an 

application at such time, in such manner, 

and containing such information as the Sec-

retary may require, including a State plan 

that describes— 

(A) the manner in which the State will en-

sure that the health care consumer assist-

ance office (established under paragraph (4)) 

will educate and assist health care con-

sumers in accessing needed care; 

(B) the manner in which the State will co-

ordinate and distinguish the services pro-

vided by the health care consumer assistance 

office with the services provided by Federal, 

State and local health-related ombudsman, 

information, protection and advocacy, insur-

ance, and fraud and abuse programs; 

(C) the manner in which the State will pro-

vide information, outreach, and services to 

underserved, minority populations with lim-

ited English proficiency and populations re-

siding in rural areas; 

(D) the manner in which the State will 

oversee the health care consumer assistance 

office, its activities, product materials and 

evaluate program effectiveness; 

(E) the manner in which the State will en-

sure that funds made available under this 

section will be used to supplement, and not 

supplant, any other Federal, State, or local 

funds expended to provide services for pro-

grams described under this section and those 

described in subparagraphs (C) and (D); 

(F) the manner in which the State will en-

sure that health care consumer office per-

sonnel have the professional background and 

training to carry out the activities of the of-

fice; and 

(G) the manner in which the State will en-

sure that consumers have direct access to 

consumer assistance personnel during reg-

ular business hours. 

(3) AMOUNT OF GRANT.—

(A) IN GENERAL.—From amounts appro-

priated under subsection (b) for a fiscal year, 

the Secretary shall award a grant to a State 

in an amount that bears the same ratio to 

such amounts as the number of individuals 

within the State covered under a group 

health plan or under health insurance cov-

erage offered by a health insurance issuer 

bears to the total number of individuals so 

covered in all States (as determined by the 

Secretary). Any amounts provided to a State 

under this subsection that are not used by 

the State shall be remitted to the Secretary 

and reallocated in accordance with this sub-

paragraph.

(B) MINIMUM AMOUNT.—In no case shall the 

amount provided to a State under a grant 

under this subsection for a fiscal year be less 

than an amount equal to 0.5 percent of the 

amount appropriated for such fiscal year to 

carry out this section. 

(C) NON-FEDERAL CONTRIBUTIONS.—A State 

will provide for the collection of non-Federal 

contributions for the operation of the office 

in an amount that is not less than 25 percent 

of the amount of Federal funds provided to 

the State under this section. 

(4) PROVISION OF FUNDS FOR ESTABLISHMENT

OF OFFICE.—

(A) IN GENERAL.—From amounts provided 

under a grant under this subsection, a State 

shall, directly or through a contract with an 

independent, nonprofit entity with dem-

onstrated experience in serving the needs of 

health care consumers, provide for the estab-

lishment and operation of a State health 

care consumer assistance office. 

(B) ELIGIBILITY OF ENTITY.—To be eligible 

to enter into a contract under subparagraph 

(A), an entity shall demonstrate that it has 

the technical, organizational, and profes-

sional capacity to deliver the services de-

scribed in subsection (b) to all public and 

private health insurance participants, bene-

ficiaries, enrollees, or prospective enrollees. 

(C) EXISTING STATE ENTITY.—Nothing in 

this section shall prevent the funding of an 

existing health care consumer assistance 

program that otherwise meets the require-

ments of this section. 

(b) USE OF FUNDS.—

(1) BY STATE.—A State shall use amounts 

provided under a grant awarded under this 

section to carry out consumer assistance ac-

tivities directly or by contract with an inde-

pendent, non-profit organization. An eligible 

entity may use some reasonable amount of 

such grant to ensure the adequate training 

of personnel carrying out such activities. To 

receive amounts under this subsection, an el-

igible entity shall provide consumer assist-

ance services, including— 

(A) the operation of a toll-free telephone 

hotline to respond to consumer requests; 

(B) the dissemination of appropriate edu-

cational materials on available health insur-

ance products and on how best to access 

health care and the rights and responsibil-

ities of health care consumers; 

(C) the provision of education on effective 

methods to promptly and efficiently resolve 

questions, problems, and grievances; 

(D) the coordination of educational and 

outreach efforts with health plans, health 

care providers, payers, and governmental 

agencies;

(E) referrals to appropriate private and 

public entities to resolve questions, prob-

lems and grievances; and 

(F) the provision of information and assist-

ance, including acting as an authorized rep-

resentative, regarding internal, external, or 

administrative grievances or appeals proce-

dures in nonlitigative settings to appeal the 

denial, termination, or reduction of health 

care services, or the refusal to pay for such 

services, under a group health plan or health 

insurance coverage offered by a health insur-

ance issuer. 

(2) CONFIDENTIALITY AND ACCESS TO INFOR-

MATION.—
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(A) STATE ENTITY.—With respect to a State 

that directly establishes a health care con-

sumer assistance office, such office shall es-

tablish and implement procedures and proto-

cols in accordance with applicable Federal 

and State laws. 

(B) CONTRACT ENTITY.—With respect to a 

State that, through contract, establishes a 

health care consumer assistance office, such 

office shall establish and implement proce-

dures and protocols, consistent with applica-

ble Federal and State laws, to ensure the 

confidentiality of all information shared by 

a participant, beneficiary, enrollee, or their 

personal representative and their health care 

providers, group health plans, or health in-

surance insurers with the office and to en-

sure that no such information is used by the 

office, or released or disclosed to State agen-

cies or outside persons or entities without 

the prior written authorization (in accord-

ance with section 164.508 of title 45, Code of 

Federal Regulations) of the individual or 

personal representative. The office may, con-

sistent with applicable Federal and State 

confidentiality laws, collect, use or disclose 

aggregate information that is not individ-

ually identifiable (as defined in section 

164.501 of title 45, Code of Federal Regula-

tions). The office shall provide a written de-

scription of the policies and procedures of 

the office with respect to the manner in 

which health information may be used or 

disclosed to carry out consumer assistance 

activities. The office shall provide health 

care providers, group health plans, or health 

insurance issuers with a written authoriza-

tion (in accordance with section 164.508 of 

title 45, Code of Federal Regulations) to 

allow the office to obtain medical informa-

tion relevant to the matter before the office. 

(3) AVAILABILITY OF SERVICES.—The health 

care consumer assistance office of a State 

shall not discriminate in the provision of in-

formation, referrals, and services regardless 

of the source of the individual’s health insur-

ance coverage or prospective coverage, in-

cluding individuals covered under a group 

health plan or health insurance coverage of-

fered by a health insurance issuer, the medi-

care or medicaid programs under title XVIII 

or XIX of the Social Security Act (42 U.S.C. 

1395 and 1396 et seq.), or under any other Fed-

eral or State health care program. 

(4) DESIGNATION OF RESPONSIBILITIES.—

(A) WITHIN EXISTING STATE ENTITY.—If the 

health care consumer assistance office of a 

State is located within an existing State reg-

ulatory agency or office of an elected State 

official, the State shall ensure that— 

(i) there is a separate delineation of the 

funding, activities, and responsibilities of 

the office as compared to the other funding, 

activities, and responsibilities of the agency; 

and

(ii) the office establishes and implements 

procedures and protocols to ensure the con-

fidentiality of all information shared by a 

participant, beneficiary, or enrollee or their 

personal representative and their health care 

providers, group health plans, or health in-

surance issuers with the office and to ensure 

that no information is disclosed to the State 

agency or office without the written author-

ization of the individual or their personal 

representative in accordance with paragraph 

(2).

(B) CONTRACT ENTITY.—In the case of an en-

tity that enters into a contract with a State 

under subsection (a)(3), the entity shall pro-

vide assurances that the entity has no con-

flict of interest in carrying out the activities 

of the office and that the entity is inde-

pendent of group health plans, health insur-

ance issuers, providers, payers, and regu-

lators of health care. 

(5) SUBCONTRACTS.—The health care con-

sumer assistance office of a State may carry 

out activities and provide services through 

contracts entered into with 1 or more non-

profit entities so long as the office can dem-

onstrate that all of the requirements of this 

section are complied with by the office. 

(6) TERM.—A contract entered into under 

this subsection shall be for a term of 3 years. 

(c) REPORT.—Not later than 1 year after 

the Secretary first awards grants under this 

section, and annually thereafter, the Sec-

retary shall prepare and submit to the appro-

priate committees of Congress a report con-

cerning the activities funded under this sec-

tion and the effectiveness of such activities 

in resolving health care-related problems 

and grievances. 

(d) AUTHORIZATION OF APPROPRIATIONS.—

There are authorized to be appropriated such 

sums as may be necessary to carry out this 

section.

Subtitle B—Access to Care 
SEC. 111. CONSUMER CHOICE OPTION. 

(a) IN GENERAL.—If—

(1) a health insurance issuer providing 

health insurance coverage in connection 

with a group health plan offers to enrollees 

health insurance coverage which provides for 

coverage of services (including physician pa-

thology services) only if such services are 

furnished through health care professionals 

and providers who are members of a network 

of health care professionals and providers 

who have entered into a contract with the 

issuer to provide such services, or 

(2) a group health plan offers to partici-

pants or beneficiaries health benefits which 

provide for coverage of services only if such 

services are furnished through health care 

professionals and providers who are members 

of a network of health care professionals and 

providers who have entered into a contract 

with the plan to provide such services, 

then the issuer or plan shall also offer or ar-

range to be offered to such enrollees, partici-

pants, or beneficiaries (at the time of enroll-

ment and during an annual open season as 

provided under subsection (c)) the option of 

health insurance coverage or health benefits 

which provide for coverage of such services 

which are not furnished through health care 

professionals and providers who are members 

of such a network unless such enrollees, par-

ticipants, or beneficiaries are offered such 

non-network coverage through another 

group health plan or through another health 

insurance issuer in the group market. 

(b) ADDITIONAL COSTS.—The amount of any 

additional premium charged by the health 

insurance issuer or group health plan for the 

additional cost of the creation and mainte-

nance of the option described in subsection 

(a) and the amount of any additional cost 

sharing imposed under such option shall be 

borne by the enrollee, participant, or bene-

ficiary unless it is paid by the health plan 

sponsor or group health plan through agree-

ment with the health insurance issuer. 

(c) OPEN SEASON.—An enrollee, participant, 

or beneficiary, may change to the offering 

provided under this section only during a 

time period determined by the health insur-

ance issuer or group health plan. Such time 

period shall occur at least annually. 

SEC. 112. CHOICE OF HEALTH CARE PROFES-
SIONAL.

(a) PRIMARY CARE.—If a group health plan, 

or a health insurance issuer that offers 

health insurance coverage, requires or pro-

vides for designation by a participant, bene-

ficiary, or enrollee of a participating pri-
mary care provider, then the plan or issuer 
shall permit each participant, beneficiary, 
and enrollee to designate any participating 
primary care provider who is available to ac-
cept such individual. 

(b) SPECIALISTS.—

(1) IN GENERAL.—Subject to paragraph (2), a 

group health plan and a health insurance 

issuer that offers health insurance coverage 

shall permit each participant, beneficiary, or 

enrollee to receive medically necessary and 

appropriate specialty care, pursuant to ap-

propriate referral procedures, from any 

qualified participating health care profes-

sional who is available to accept such indi-

vidual for such care. 

(2) LIMITATION.—Paragraph (1) shall not 

apply to specialty care if the plan or issuer 

clearly informs participants, beneficiaries, 

and enrollees of the limitations on choice of 

participating health care professionals with 

respect to such care. 

(3) CONSTRUCTION.—Nothing in this sub-

section shall be construed as affecting the 

application of section 114 (relating to access 

to specialty care). 

SEC. 113. ACCESS TO EMERGENCY CARE. 
(a) COVERAGE OF EMERGENCY SERVICES.—

(1) IN GENERAL.—If a group health plan, or 

health insurance coverage offered by a 

health insurance issuer, provides or covers 

any benefits with respect to services in an 

emergency department of a hospital, the 

plan or issuer shall cover emergency services 

(as defined in paragraph (2)(B))— 

(A) without the need for any prior author-

ization determination; 

(B) whether the health care provider fur-

nishing such services is a participating pro-

vider with respect to such services; 

(C) in a manner so that, if such services are 

provided to a participant, beneficiary, or en-

rollee—

(i) by a nonparticipating health care pro-

vider with or without prior authorization, or 

(ii) by a participating health care provider 

without prior authorization, 

the participant, beneficiary, or enrollee is 

not liable for amounts that exceed the 

amounts of liability that would be incurred 

if the services were provided by a partici-

pating health care provider with prior au-

thorization; and 

(D) without regard to any other term or 

condition of such coverage (other than exclu-

sion or coordination of benefits, or an affili-

ation or waiting period, permitted under sec-

tion 2701 of the Public Health Service Act, 

section 701 of the Employee Retirement In-

come Security Act of 1974, or section 9801 of 

the Internal Revenue Code of 1986, and other 

than applicable cost-sharing). 

(2) DEFINITIONS.—In this section: 

(A) EMERGENCY MEDICAL CONDITION.—The

term ‘‘emergency medical condition’’ means 

a medical condition manifesting itself by 

acute symptoms of sufficient severity (in-

cluding severe pain) such that a prudent 

layperson, who possesses an average knowl-

edge of health and medicine, could reason-

ably expect the absence of immediate med-

ical attention to result in a condition de-

scribed in clause (i), (ii), or (iii) of section 

1867(e)(1)(A) of the Social Security Act. 

(B) EMERGENCY SERVICES.—The term 

‘‘emergency services’’ means, with respect to 

an emergency medical condition— 

(i) a medical screening examination (as re-

quired under section 1867 of the Social Secu-

rity Act) that is within the capability of the 

emergency department of a hospital, includ-

ing ancillary services routinely available to 

the emergency department to evaluate such 

emergency medical condition, and 

VerDate Aug 04 2004 08:10 Apr 11, 2005 Jkt 039102 PO 00000 Frm 00053 Fmt 0688 Sfmt 0634 E:\BR01\H02AU1.001 H02AU1



CONGRESSIONAL RECORD—HOUSE15670 August 2, 2001 
(ii) within the capabilities of the staff and 

facilities available at the hospital, such fur-

ther medical examination and treatment as 

are required under section 1867 of such Act to 

stabilize the patient. 

(C) STABILIZE.—The term ‘‘to stabilize’’, 

with respect to an emergency medical condi-

tion (as defined in subparagraph (A)), has the 

meaning given in section 1867(e)(3) of the So-

cial Security Act (42 U.S.C. 1395dd(e)(3)). 
(b) REIMBURSEMENT FOR MAINTENANCE CARE

AND POST-STABILIZATION CARE.—A group 

health plan, and health insurance coverage 

offered by a health insurance issuer, must 

provide reimbursement for maintenance care 

and post-stabilization care in accordance 

with the requirements of section 1852(d)(2) of 

the Social Security Act (42 U.S.C. 1395w– 

22(d)(2)). Such reimbursement shall be pro-

vided in a manner consistent with subsection 

(a)(1)(C).
(c) COVERAGE OF EMERGENCY AMBULANCE

SERVICES.—

(1) IN GENERAL.—If a group health plan, or 

health insurance coverage provided by a 

health insurance issuer, provides any bene-

fits with respect to ambulance services and 

emergency services, the plan or issuer shall 

cover emergency ambulance services (as de-

fined in paragraph (2)) furnished under the 

plan or coverage under the same terms and 

conditions under subparagraphs (A) through 

(D) of subsection (a)(1) under which coverage 

is provided for emergency services. 

(2) EMERGENCY AMBULANCE SERVICES.—For

purposes of this subsection, the term ‘‘emer-

gency ambulance services’’ means ambu-

lance services (as defined for purposes of sec-

tion 1861(s)(7) of the Social Security Act) fur-

nished to transport an individual who has an 

emergency medical condition (as defined in 

subsection (a)(2)(A)) to a hospital for the re-

ceipt of emergency services (as defined in 

subsection (a)(2)(B)) in a case in which the 

emergency services are covered under the 

plan or coverage pursuant to subsection 

(a)(1) and a prudent layperson, with an aver-

age knowledge of health and medicine, could 

reasonably expect that the absence of such 

transport would result in placing the health 

of the individual in serious jeopardy, serious 

impairment of bodily function, or serious 

dysfunction of any bodily organ or part. 

SEC. 114. TIMELY ACCESS TO SPECIALISTS. 
(a) TIMELY ACCESS.—

(1) IN GENERAL.—A group health plan and a 

health insurance issuer offering health insur-

ance coverage shall ensure that participants, 

beneficiaries, and enrollees receive timely 

access to specialists who are appropriate to 

the condition of, and accessible to, the par-

ticipant, beneficiary, or enrollee, when such 

specialty care is a covered benefit under the 

plan or coverage. 

(2) RULE OF CONSTRUCTION.—Nothing in 

paragraph (1) shall be construed— 

(A) to require the coverage under a group 

health plan or health insurance coverage of 

benefits or services; 

(B) to prohibit a plan or issuer from includ-

ing providers in the network only to the ex-

tent necessary to meet the needs of the 

plan’s or issuer’s participants, beneficiaries, 

or enrollees; or 

(C) to override any State licensure or 

scope-of-practice law. 

(3) ACCESS TO CERTAIN PROVIDERS.—

(A) IN GENERAL.—With respect to specialty 

care under this section, if a participating 

specialist is not available and qualified to 

provide such care to the participant, bene-

ficiary, or enrollee, the plan or issuer shall 

provide for coverage of such care by a non-

participating specialist. 

(B) TREATMENT OF NONPARTICIPATING PRO-

VIDERS.—If a participant, beneficiary, or en-

rollee receives care from a nonparticipating 

specialist pursuant to subparagraph (A), 

such specialty care shall be provided at no 

additional cost to the participant, bene-

ficiary, or enrollee beyond what the partici-

pant, beneficiary, or enrollee would other-

wise pay for such specialty care if provided 

by a participating specialist. 
(b) REFERRALS.—

(1) AUTHORIZATION.—Subject to subsection 

(a)(1), a group health plan or health insur-

ance issuer may require an authorization in 

order to obtain coverage for specialty serv-

ices under this section. Any such authoriza-

tion—

(A) shall be for an appropriate duration of 

time or number of referrals, including an au-

thorization for a standing referral where ap-

propriate; and 

(B) may not be refused solely because the 

authorization involves services of a non-

participating specialist (described in sub-

section (a)(3)). 

(2) REFERRALS FOR ONGOING SPECIAL CONDI-

TIONS.—

(A) IN GENERAL.—Subject to subsection 

(a)(1), a group health plan and a health in-

surance issuer shall permit a participant, 

beneficiary, or enrollee who has an ongoing 

special condition (as defined in subparagraph 

(B)) to receive a referral to a specialist for 

the treatment of such condition and such 

specialist may authorize such referrals, pro-

cedures, tests, and other medical services 

with respect to such condition, or coordinate 

the care for such condition, subject to the 

terms of a treatment plan (if any) referred to 

in subsection (c) with respect to the condi-

tion.

(B) ONGOING SPECIAL CONDITION DEFINED.—

In this subsection, the term ‘‘ongoing special 

condition’’ means a condition or disease 

that—

(i) is life-threatening, degenerative, poten-

tially disabling, or congenital; and 

(ii) requires specialized medical care over a 

prolonged period of time. 
(c) TREATMENT PLANS.—

(1) IN GENERAL.—A group health plan or 

health insurance issuer may require that the 

specialty care be provided— 

(A) pursuant to a treatment plan, but only 

if the treatment plan— 

(i) is developed by the specialist, in con-

sultation with the case manager or primary 

care provider, and the participant, bene-

ficiary, or enrollee, and 

(ii) is approved by the plan or issuer in a 

timely manner, if the plan or issuer requires 

such approval; and 

(B) in accordance with applicable quality 

assurance and utilization review standards of 

the plan or issuer. 

(2) NOTIFICATION.—Nothing in paragraph (1) 

shall be construed as prohibiting a plan or 

issuer from requiring the specialist to pro-

vide the plan or issuer with regular updates 

on the specialty care provided, as well as all 

other reasonably necessary medical informa-

tion.
(d) SPECIALIST DEFINED.—For purposes of 

this section, the term ‘‘specialist’’ means, 
with respect to the condition of the partici-
pant, beneficiary, or enrollee, a health care 
professional, facility, or center that has ade-
quate expertise through appropriate training 
and experience (including, in the case of a 
child, appropriate pediatric expertise) to pro-
vide high quality care in treating the condi-
tion.

SEC. 115. PATIENT ACCESS TO OBSTETRICAL AND 
GYNECOLOGICAL CARE. 

(a) GENERAL RIGHTS.—

(1) DIRECT ACCESS.—A group health plan, 

and a health insurance issuer offering health 

insurance coverage, described in subsection 

(b) may not require authorization or referral 

by the plan, issuer, or any person (including 

a primary care provider described in sub-

section (b)(2)) in the case of a female partici-

pant, beneficiary, or enrollee who seeks cov-

erage for obstetrical or gynecological care 

provided by a participating health care pro-

fessional who specializes in obstetrics or 

gynecology.

(2) OBSTETRICAL AND GYNECOLOGICAL

CARE.—A group health plan and a health in-

surance issuer described in subsection (b) 

shall treat the provision of obstetrical and 

gynecological care, and the ordering of re-

lated obstetrical and gynecological items 

and services, pursuant to the direct access 

described under paragraph (1), by a partici-

pating health care professional who special-

izes in obstetrics or gynecology as the au-

thorization of the primary care provider. 
(b) APPLICATION OF SECTION.—A group 

health plan, or health insurance issuer offer-
ing health insurance coverage, described in 
this subsection is a group health plan or cov-
erage that— 

(1) provides coverage for obstetric or 

gynecologic care; and 

(2) requires the designation by a partici-

pant, beneficiary, or enrollee of a partici-

pating primary care provider. 
(c) CONSTRUCTION.—Nothing in subsection 

(a) shall be construed to— 

(1) waive any exclusions of coverage under 

the terms and conditions of the plan or 

health insurance coverage with respect to 

coverage of obstetrical or gynecological 

care; or 

(2) preclude the group health plan or 

health insurance issuer involved from requir-

ing that the obstetrical or gynecological pro-

vider notify the primary care health care 

professional or the plan or issuer of treat-

ment decisions. 

SEC. 116. ACCESS TO PEDIATRIC CARE. 
(a) PEDIATRIC CARE.—In the case of a per-

son who has a child who is a participant, 
beneficiary, or enrollee under a group health 
plan, or health insurance coverage offered by 
a health insurance issuer, if the plan or 
issuer requires or provides for the designa-
tion of a participating primary care provider 
for the child, the plan or issuer shall permit 
such person to designate a physician 
(allopathic or osteopathic) who specializes in 
pediatrics as the child’s primary care pro-
vider if such provider participates in the net-
work of the plan or issuer. 

(b) CONSTRUCTION.—Nothing in subsection 
(a) shall be construed to waive any exclu-
sions of coverage under the terms and condi-
tions of the plan or health insurance cov-
erage with respect to coverage of pediatric 
care.

SEC. 117. CONTINUITY OF CARE. 
(a) TERMINATION OF PROVIDER.—

(1) IN GENERAL.—If—

(A) a contract between a group health 

plan, or a health insurance issuer offering 

health insurance coverage, and a treating 

health care provider is terminated (as de-

fined in paragraph (e)(4)), or 

(B) benefits or coverage provided by a 

health care provider are terminated because 

of a change in the terms of provider partici-

pation in such plan or coverage, 

the plan or issuer shall meet the require-

ments of paragraph (3) with respect to each 

continuing care patient. 

(2) TREATMENT OF TERMINATION OF CON-

TRACT WITH HEALTH INSURANCE ISSUER.—If a 

contract for the provision of health insur-

ance coverage between a group health plan 

VerDate Aug 04 2004 08:10 Apr 11, 2005 Jkt 039102 PO 00000 Frm 00054 Fmt 0688 Sfmt 0634 E:\BR01\H02AU1.001 H02AU1



CONGRESSIONAL RECORD—HOUSE 15671August 2, 2001 
and a health insurance issuer is terminated 

and, as a result of such termination, cov-

erage of services of a health care provider is 

terminated with respect to an individual, the 

provisions of paragraph (1) (and the suc-

ceeding provisions of this section) shall 

apply under the plan in the same manner as 

if there had been a contract between the plan 

and the provider that had been terminated, 

but only with respect to benefits that are 

covered under the plan after the contract 

termination.

(3) REQUIREMENTS.—The requirements of 

this paragraph are that the plan or issuer— 

(A) notify the continuing care patient in-

volved, or arrange to have the patient noti-

fied pursuant to subsection (d)(2), on a time-

ly basis of the termination described in para-

graph (1) (or paragraph (2), if applicable) and 

the right to elect continued transitional care 

from the provider under this section; 

(B) provide the patient with an oppor-

tunity to notify the plan or issuer of the pa-

tient’s need for transitional care; and 

(C) subject to subsection (c), permit the pa-

tient to elect to continue to be covered with 

respect to the course of treatment by such 

provider with the provider’s consent during a 

transitional period (as provided for under 

subsection (b)). 

(4) CONTINUING CARE PATIENT.—For pur-

poses of this section, the term ‘‘continuing 

care patient’’ means a participant, bene-

ficiary, or enrollee who— 

(A) is undergoing a course of treatment for 

a serious and complex condition from the 

provider at the time the plan or issuer re-

ceives or provides notice of provider, benefit, 

or coverage termination described in para-

graph (1) (or paragraph (2), if applicable); 

(B) is undergoing a course of institutional 

or inpatient care from the provider at the 

time of such notice; 

(C) is scheduled to undergo non-elective 

surgery from the provider at the time of 

such notice; 

(D) is pregnant and undergoing a course of 

treatment for the pregnancy from the pro-

vider at the time of such notice; or 

(E) is or was determined to be terminally 

ill (as determined under section 

1861(dd)(3)(A) of the Social Security Act) at 

the time of such notice, but only with re-

spect to a provider that was treating the ter-

minal illness before the date of such notice. 

(b) TRANSITIONAL PERIODS.—

(1) SERIOUS AND COMPLEX CONDITIONS.—The

transitional period under this subsection 

with respect to a continuing care patient de-

scribed in subsection (a)(4)(A) shall extend 

for up to 90 days (as determined by the treat-

ing health care professional) from the date of 

the notice described in subsection (a)(3)(A). 

(2) INSTITUTIONAL OR INPATIENT CARE.—The

transitional period under this subsection for 

a continuing care patient described in sub-

section (a)(4)(B) shall extend until the ear-

lier of— 

(A) the expiration of the 90-day period be-

ginning on the date on which the notice 

under subsection (a)(3)(A) is provided; or 

(B) the date of discharge of the patient 

from such care or the termination of the pe-

riod of institutionalization, or, if later, the 

date of completion of reasonable follow-up 

care.

(3) SCHEDULED NON-ELECTIVE SURGERY.—

The transitional period under this subsection 

for a continuing care patient described in 

subsection (a)(4)(C) shall extend until the 

completion of the surgery involved and post- 

surgical follow-up care relating to the sur-

gery and occurring within 90 days after the 

date of the surgery. 

(4) PREGNANCY.—The transitional period 

under this subsection for a continuing care 

patient described in subsection (a)(4)(D) shall 

extend through the provision of post-partum 

care directly related to the delivery. 

(5) TERMINAL ILLNESS.—The transitional 

period under this subsection for a continuing 

care patient described in subsection (a)(4)(E) 

shall extend for the remainder of the pa-

tient’s life for care that is directly related to 

the treatment of the terminal illness or its 

medical manifestations. 

(c) PERMISSIBLE TERMS AND CONDITIONS.—A

group health plan or health insurance issuer 

may condition coverage of continued treat-

ment by a provider under this section upon 

the provider agreeing to the following terms 

and conditions: 

(1) The treating health care provider 

agrees to accept reimbursement from the 

plan or issuer and continuing care patient 

involved (with respect to cost-sharing) at the 

rates applicable prior to the start of the 

transitional period as payment in full (or, in 

the case described in subsection (a)(2), at the 

rates applicable under the replacement plan 

or coverage after the date of the termination 

of the contract with the group health plan or 

health insurance issuer) and not to impose 

cost-sharing with respect to the patient in 

an amount that would exceed the cost-shar-

ing that could have been imposed if the con-

tract referred to in subsection (a)(1) had not 

been terminated. 

(2) The treating health care provider 

agrees to adhere to the quality assurance 

standards of the plan or issuer responsible 

for payment under paragraph (1) and to pro-

vide to such plan or issuer necessary medical 

information related to the care provided. 

(3) The treating health care provider 

agrees otherwise to adhere to such plan’s or 

issuer’s policies and procedures, including 

procedures regarding referrals and obtaining 

prior authorization and providing services 

pursuant to a treatment plan (if any) ap-

proved by the plan or issuer. 

(d) RULES OF CONSTRUCTION.—Nothing in 

this section shall be construed— 

(1) to require the coverage of benefits 

which would not have been covered if the 

provider involved remained a participating 

provider; or 

(2) with respect to the termination of a 

contract under subsection (a) to prevent a 

group health plan or health insurance issuer 

from requiring that the health care pro-

vider—

(A) notify participants, beneficiaries, or 

enrollees of their rights under this section; 

or

(B) provide the plan or issuer with the 

name of each participant, beneficiary, or en-

rollee who the provider believes is a con-

tinuing care patient. 

(e) DEFINITIONS.—In this section: 

(1) CONTRACT.—The term ‘‘contract’’ in-

cludes, with respect to a plan or issuer and a 

treating health care provider, a contract be-

tween such plan or issuer and an organized 

network of providers that includes the treat-

ing health care provider, and (in the case of 

such a contract) the contract between the 

treating health care provider and the orga-

nized network. 

(2) HEALTH CARE PROVIDER.—The term 

‘‘health care provider’’ or ‘‘provider’’ 

means—

(A) any individual who is engaged in the 

delivery of health care services in a State 

and who is required by State law or regula-

tion to be licensed or certified by the State 

to engage in the delivery of such services in 

the State; and 

(B) any entity that is engaged in the deliv-

ery of health care services in a State and 

that, if it is required by State law or regula-

tion to be licensed or certified by the State 

to engage in the delivery of such services in 

the State, is so licensed. 

(3) SERIOUS AND COMPLEX CONDITION.—The

term ‘‘serious and complex condition’’ 

means, with respect to a participant, bene-

ficiary, or enrollee under the plan or cov-

erage—

(A) in the case of an acute illness, a condi-

tion that is serious enough to require spe-

cialized medical treatment to avoid the rea-

sonable possibility of death or permanent 

harm; or 

(B) in the case of a chronic illness or condi-

tion, is an ongoing special condition (as de-

fined in section 114(b)(2)(B)). 

(4) TERMINATED.—The term ‘‘terminated’’ 

includes, with respect to a contract, the ex-

piration or nonrenewal of the contract, but 

does not include a termination of the con-

tract for failure to meet applicable quality 

standards or for fraud. 

SEC. 118. ACCESS TO NEEDED PRESCRIPTION 
DRUGS.

(a) IN GENERAL.—To the extent that a 
group health plan, or health insurance cov-
erage offered by a health insurance issuer, 
provides coverage for benefits with respect 
to prescription drugs, and limits such cov-
erage to drugs included in a formulary, the 
plan or issuer shall— 

(1) ensure the participation of physicians 

and pharmacists in developing and reviewing 

such formulary; 

(2) provide for disclosure of the formulary 

to providers; and 

(3) in accordance with the applicable qual-

ity assurance and utilization review stand-

ards of the plan or issuer, provide for excep-

tions from the formulary limitation when a 

non-formulary alternative is medically nec-

essary and appropriate and, in the case of 

such an exception, apply the same cost-shar-

ing requirements that would have applied in 

the case of a drug covered under the for-

mulary.
(b) COVERAGE OF APPROVED DRUGS AND

MEDICAL DEVICES.—

(1) IN GENERAL.—A group health plan (and 

health insurance coverage offered in connec-

tion with such a plan) that provides any cov-

erage of prescription drugs or medical de-

vices shall not deny coverage of such a drug 

or device on the basis that the use is inves-

tigational, if the use— 

(A) in the case of a prescription drug— 

(i) is included in the labeling authorized by 

the application in effect for the drug pursu-

ant to subsection (b) or (j) of section 505 of 

the Federal Food, Drug, and Cosmetic Act, 

without regard to any postmarketing re-

quirements that may apply under such Act; 

or

(ii) is included in the labeling authorized 

by the application in effect for the drug 

under section 351 of the Public Health Serv-

ice Act, without regard to any post-

marketing requirements that may apply pur-

suant to such section; or 

(B) in the case of a medical device, is in-

cluded in the labeling authorized by a regu-

lation under subsection (d) or (3) of section 

513 of the Federal Food, Drug, and Cosmetic 

Act, an order under subsection (f) of such 

section, or an application approved under 

section 515 of such Act, without regard to 

any postmarketing requirements that may 

apply under such Act. 

(2) CONSTRUCTION.—Nothing in this sub-

section shall be construed as requiring a 

group health plan (or health insurance cov-

erage offered in connection with such a plan) 

VerDate Aug 04 2004 08:10 Apr 11, 2005 Jkt 039102 PO 00000 Frm 00055 Fmt 0688 Sfmt 0634 E:\BR01\H02AU1.001 H02AU1



CONGRESSIONAL RECORD—HOUSE15672 August 2, 2001 
to provide any coverage of prescription drugs 

or medical devices. 

SEC. 119. COVERAGE FOR INDIVIDUALS PARTICI-
PATING IN APPROVED CLINICAL 
TRIALS.

(a) COVERAGE.—

(1) IN GENERAL.—If a group health plan, or 

health insurance issuer that is providing 

health insurance coverage, provides coverage 

to a qualified individual (as defined in sub-

section (b)), the plan or issuer— 

(A) may not deny the individual participa-

tion in the clinical trial referred to in sub-

section (b)(2); 

(B) subject to subsection (c), may not deny 

(or limit or impose additional conditions on) 

the coverage of routine patient costs for 

items and services furnished in connection 

with participation in the trial; and 

(C) may not discriminate against the indi-

vidual on the basis of the enrollee’s partici-

pation in such trial. 

(2) EXCLUSION OF CERTAIN COSTS.—For pur-

poses of paragraph (1)(B), routine patient 

costs do not include the cost of the tests or 

measurements conducted primarily for the 

purpose of the clinical trial involved. 

(3) USE OF IN-NETWORK PROVIDERS.—If one 

or more participating providers is partici-

pating in a clinical trial, nothing in para-

graph (1) shall be construed as preventing a 

plan or issuer from requiring that a qualified 

individual participate in the trial through 

such a participating provider if the provider 

will accept the individual as a participant in 

the trial. 

(b) QUALIFIED INDIVIDUAL DEFINED.—For

purposes of subsection (a), the term ‘‘quali-

fied individual’’ means an individual who is a 

participant or beneficiary in a group health 

plan, or who is an enrollee under health in-

surance coverage, and who meets the fol-

lowing conditions: 

(1)(A) The individual has a life-threatening 

or serious illness for which no standard 

treatment is effective. 

(B) The individual is eligible to participate 

in an approved clinical trial according to the 

trial protocol with respect to treatment of 

such illness. 

(C) The individual’s participation in the 

trial offers meaningful potential for signifi-

cant clinical benefit for the individual. 

(2) Either— 

(A) the referring physician is a partici-

pating health care professional and has con-

cluded that the individual’s participation in 

such trial would be appropriate based upon 

the individual meeting the conditions de-

scribed in paragraph (1); or 

(B) the participant, beneficiary, or enrollee 

provides medical and scientific information 

establishing that the individual’s participa-

tion in such trial would be appropriate based 

upon the individual meeting the conditions 

described in paragraph (1). 

(c) PAYMENT.—

(1) IN GENERAL.—Under this section a group 

health plan and a health insurance issuer 

shall provide for payment for routine patient 

costs described in subsection (a)(2) but is not 

required to pay for costs of items and serv-

ices that are reasonably expected (as deter-

mined by the appropriate Secretary) to be 

paid for by the sponsors of an approved clin-

ical trial. 

(2) PAYMENT RATE.—In the case of covered 

items and services provided by— 

(A) a participating provider, the payment 

rate shall be at the agreed upon rate; or 

(B) a nonparticipating provider, the pay-

ment rate shall be at the rate the plan or 

issuer would normally pay for comparable 

services under subparagraph (A). 

(d) APPROVED CLINICAL TRIAL DEFINED.—

(1) IN GENERAL.—In this section, the term 

‘‘approved clinical trial’’ means a clinical re-

search study or clinical investigation— 

(A) approved and funded (which may in-

clude funding through in-kind contributions) 

by one or more of the following: 

(i) the National Institutes of Health; 

(ii) a cooperative group or center of the 

National Institutes of Health, including a 

qualified nongovernmental research entity 

to which the National Cancer Institute has 

awarded a center support grant; 

(iii) either of the following if the condi-

tions described in paragraph (2) are met— 

(I) the Department of Veterans Affairs; 

(II) the Department of Defense; or 

(B) approved by the Food and Drug Admin-

istration.

(2) CONDITIONS FOR DEPARTMENTS.—The

conditions described in this paragraph, for a 

study or investigation conducted by a De-

partment, are that the study or investiga-

tion has been reviewed and approved through 

a system of peer review that the appropriate 

Secretary determines— 

(A) to be comparable to the system of peer 

review of studies and investigations used by 

the National Institutes of Health; and 

(B) assures unbiased review of the highest 

ethical standards by qualified individuals 

who have no interest in the outcome of the 

review.
(e) CONSTRUCTION.—Nothing in this section 

shall be construed to limit a plan’s or 

issuer’s coverage with respect to clinical 

trials.

SEC. 120. REQUIRED COVERAGE FOR MINIMUM 
HOSPITAL STAY FOR 
MASTECTOMIES AND LYMPH NODE 
DISSECTIONS FOR THE TREATMENT 
OF BREAST CANCER AND COVERAGE 
FOR SECONDARY CONSULTATIONS. 

(a) INPATIENT CARE.—

(1) IN GENERAL.—A group health plan, and 

a health insurance issuer providing health 

insurance coverage, that provides medical 

and surgical benefits shall ensure that inpa-

tient coverage with respect to the treatment 

of breast cancer is provided for a period of 

time as is determined by the attending phy-

sician, in consultation with the patient, to 

be medically necessary and appropriate fol-

lowing—

(A) a mastectomy; 

(B) a lumpectomy; or 

(C) a lymph node dissection for the treat-

ment of breast cancer. 

(2) EXCEPTION.—Nothing in this section 

shall be construed as requiring the provision 

of inpatient coverage if the attending physi-

cian and patient determine that a shorter pe-

riod of hospital stay is medically appro-

priate.
(b) PROHIBITION ON CERTAIN MODIFICA-

TIONS.—In implementing the requirements of 

this section, a group health plan, and a 

health insurance issuer providing health in-

surance coverage, may not modify the terms 

and conditions of coverage based on the de-

termination by a participant, beneficiary, or 

enrollee to request less than the minimum 

coverage required under subsection (a). 
(c) SECONDARY CONSULTATIONS.—

(1) IN GENERAL.—A group health plan, and 

a health insurance issuer providing health 

insurance coverage, that provides coverage 

with respect to medical and surgical services 

provided in relation to the diagnosis and 

treatment of cancer shall ensure that full 

coverage is provided for secondary consulta-

tions by specialists in the appropriate med-

ical fields (including pathology, radiology, 

and oncology) to confirm or refute such diag-

nosis. Such plan or issuer shall ensure that 

full coverage is provided for such secondary 

consultation whether such consultation is 

based on a positive or negative initial diag-

nosis. In any case in which the attending 

physician certifies in writing that services 

necessary for such a secondary consultation 

are not sufficiently available from special-

ists operating under the plan or coverage 

with respect to whose services coverage is 

otherwise provided under such plan or by 

such issuer, such plan or issuer shall ensure 

that coverage is provided with respect to the 

services necessary for the secondary con-

sultation with any other specialist selected 

by the attending physician for such purpose 

at no additional cost to the individual be-

yond that which the individual would have 

paid if the specialist was participating in the 

network of the plan or issuer. 

(2) EXCEPTION.—Nothing in paragraph (1) 

shall be construed as requiring the provision 

of secondary consultations where the patient 

determines not to seek such a consultation. 

(d) PROHIBITION ON PENALTIES OR INCEN-

TIVES.—A group health plan, and a health in-

surance issuer providing health insurance 

coverage, may not— 

(1) penalize or otherwise reduce or limit 

the reimbursement of a provider or specialist 

because the provider or specialist provided 

care to a participant, beneficiary, or enrollee 

in accordance with this section; 

(2) provide financial or other incentives to 

a physician or specialist to induce the physi-

cian or specialist to keep the length of inpa-

tient stays of patients following a mastec-

tomy, lumpectomy, or a lymph node dissec-

tion for the treatment of breast cancer below 

certain limits or to limit referrals for sec-

ondary consultations; or 

(3) provide financial or other incentives to 

a physician or specialist to induce the physi-

cian or specialist to refrain from referring a 

participant, beneficiary, or enrollee for a 

secondary consultation that would otherwise 

be covered by the plan or coverage involved 

under subsection (c). 

Subtitle C—Access to Information 
SEC. 121. PATIENT ACCESS TO INFORMATION. 

(a) REQUIREMENT.—

(1) DISCLOSURE.—

(A) IN GENERAL.—A group health plan, and 

a health insurance issuer that provides cov-

erage in connection with health insurance 

coverage, shall provide for the disclosure to 

participants, beneficiaries, and enrollees— 

(i) of the information described in sub-

section (b) at the time of the initial enroll-

ment of the participant, beneficiary, or en-

rollee under the plan or coverage; 

(ii) of such information on an annual 

basis—

(I) in conjunction with the election period 

of the plan or coverage if the plan or cov-

erage has such an election period; or 

(II) in the case of a plan or coverage that 

does not have an election period, in conjunc-

tion with the beginning of the plan or cov-

erage year; and 

(iii) of information relating to any mate-

rial reduction to the benefits or information 

described in such subsection or subsection 

(c), in the form of a notice provided not later 

than 30 days before the date on which the re-

duction takes effect. 

(B) PARTICIPANTS, BENEFICIARIES, AND EN-

ROLLEES.—The disclosure required under sub-

paragraph (A) shall be provided— 

(i) jointly to each participant, beneficiary, 

and enrollee who reside at the same address; 

or

(ii) in the case of a beneficiary or enrollee 

who does not reside at the same address as 
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the participant or another enrollee, sepa-

rately to the participant or other enrollees 

and such beneficiary or enrollee. 

(2) PROVISION OF INFORMATION.—Informa-

tion shall be provided to participants, bene-

ficiaries, and enrollees under this section at 

the last known address maintained by the 

plan or issuer with respect to such partici-

pants, beneficiaries, or enrollees, to the ex-

tent that such information is provided to 

participants, beneficiaries, or enrollees via 

the United States Postal Service or other 

private delivery service. 
(b) REQUIRED INFORMATION.—The informa-

tional materials to be distributed under this 
section shall include for each option avail-
able under the group health plan or health 
insurance coverage the following: 

(1) BENEFITS.—A description of the covered 

benefits, including— 

(A) any in- and out-of-network benefits; 

(B) specific preventive services covered 

under the plan or coverage if such services 

are covered; 

(C) any specific exclusions or express limi-

tations of benefits described in section 

104(d)(3)(C);

(D) any other benefit limitations, includ-

ing any annual or lifetime benefit limits and 

any monetary limits or limits on the number 

of visits, days, or services, and any specific 

coverage exclusions; and 

(E) any definition of medical necessity 

used in making coverage determinations by 

the plan, issuer, or claims administrator. 

(2) COST SHARING.—A description of any 

cost-sharing requirements, including— 

(A) any premiums, deductibles, coinsur-

ance, copayment amounts, and liability for 

balance billing, for which the participant, 

beneficiary, or enrollee will be responsible 

under each option available under the plan; 

(B) any maximum out-of-pocket expense 

for which the participant, beneficiary, or en-

rollee may be liable; 

(C) any cost-sharing requirements for out- 

of-network benefits or services received from 

nonparticipating providers; and 

(D) any additional cost-sharing or charges 

for benefits and services that are furnished 

without meeting applicable plan or coverage 

requirements, such as prior authorization or 

precertification.

(3) DISENROLLMENT.—Information relating 

to the disenrollment of a participant, bene-

ficiary, or enrollee. 

(4) SERVICE AREA.—A description of the 

plan or issuer’s service area, including the 

provision of any out-of-area coverage. 

(5) PARTICIPATING PROVIDERS.—A directory 

of participating providers (to the extent a 

plan or issuer provides coverage through a 

network of providers) that includes, at a 

minimum, the name, address, and telephone 

number of each participating provider, and 

information about how to inquire whether a 

participating provider is currently accepting 

new patients. 

(6) CHOICE OF PRIMARY CARE PROVIDER.—A

description of any requirements and proce-

dures to be used by participants, bene-

ficiaries, and enrollees in selecting, access-

ing, or changing their primary care provider, 

including providers both within and outside 

of the network (if the plan or issuer permits 

out-of-network services), and the right to se-

lect a pediatrician as a primary care pro-

vider under section 116 for a participant, ben-

eficiary, or enrollee who is a child if such 

section applies. 

(7) PREAUTHORIZATION REQUIREMENTS.—A

description of the requirements and proce-

dures to be used to obtain preauthorization 

for health services, if such preauthorization 

is required. 

(8) EXPERIMENTAL AND INVESTIGATIONAL

TREATMENTS.—A description of the process 

for determining whether a particular item, 

service, or treatment is considered experi-

mental or investigational, and the cir-

cumstances under which such treatments are 

covered by the plan or issuer. 

(9) SPECIALTY CARE.—A description of the 

requirements and procedures to be used by 

participants, beneficiaries, and enrollees in 

accessing specialty care and obtaining refer-

rals to participating and nonparticipating 

specialists, including any limitations on 

choice of health care professionals referred 

to in section 112(b)(2) and the right to timely 

access to specialists care under section 114 if 

such section applies. 

(10) CLINICAL TRIALS.—A description of the 

circumstances and conditions under which 

participation in clinical trials is covered 

under the terms and conditions of the plan 

or coverage, and the right to obtain coverage 

for approved clinical trials under section 119 

if such section applies. 

(11) PRESCRIPTION DRUGS.—To the extent 

the plan or issuer provides coverage for pre-

scription drugs, a statement of whether such 

coverage is limited to drugs included in a 

formulary, a description of any provisions 

and cost-sharing required for obtaining on- 

and off-formulary medications, and a de-

scription of the rights of participants, bene-

ficiaries, and enrollees in obtaining access to 

access to prescription drugs under section 

118 if such section applies. 

(12) EMERGENCY SERVICES.—A summary of 

the rules and procedures for accessing emer-

gency services, including the right of a par-

ticipant, beneficiary, or enrollee to obtain 

emergency services under the prudent 

layperson standard under section 113, if such 

section applies, and any educational infor-

mation that the plan or issuer may provide 

regarding the appropriate use of emergency 

services.

(13) CLAIMS AND APPEALS.—A description of 

the plan or issuer’s rules and procedures per-

taining to claims and appeals, a description 

of the rights (including deadlines for exer-

cising rights) of participants, beneficiaries, 

and enrollees under subtitle A in obtaining 

covered benefits, filing a claim for benefits, 

and appealing coverage decisions internally 

and externally (including telephone numbers 

and mailing addresses of the appropriate au-

thority), and a description of any additional 

legal rights and remedies available under 

section 502 of the Employee Retirement In-

come Security Act of 1974 and applicable 

State law. 

(14) ADVANCE DIRECTIVES AND ORGAN DONA-

TION.—A description of procedures for ad-

vance directives and organ donation deci-

sions if the plan or issuer maintains such 

procedures.

(15) INFORMATION ON PLANS AND ISSUERS.—

The name, mailing address, and telephone 

number or numbers of the plan adminis-

trator and the issuer to be used by partici-

pants, beneficiaries, and enrollees seeking 

information about plan or coverage benefits 

and services, payment of a claim, or author-

ization for services and treatment. Notice of 

whether the benefits under the plan or cov-

erage are provided under a contract or policy 

of insurance issued by an issuer, or whether 

benefits are provided directly by the plan 

sponsor who bears the insurance risk. 

(16) TRANSLATION SERVICES.—A summary 

description of any translation or interpreta-

tion services (including the availability of 

printed information in languages other than 

English, audio tapes, or information in 

Braille) that are available for non-English 

speakers and participants, beneficiaries, and 

enrollees with communication disabilities 

and a description of how to access these 

items or services. 

(17) ACCREDITATION INFORMATION.—Any in-

formation that is made public by accrediting 

organizations in the process of accreditation 

if the plan or issuer is accredited, or any ad-

ditional quality indicators (such as the re-

sults of enrollee satisfaction surveys) that 

the plan or issuer makes public or makes 

available to participants, beneficiaries, and 

enrollees.

(18) NOTICE OF REQUIREMENTS.—A descrip-

tion of any rights of participants, bene-

ficiaries, and enrollees that are established 

by the Bipartisan Patient Protection Act 

(excluding those described in paragraphs (1) 

through (17)) if such sections apply. The de-

scription required under this paragraph may 

be combined with the notices of the type de-

scribed in sections 711(d), 713(b), or 606(a)(1) 

of the Employee Retirement Income Secu-

rity Act of 1974 and with any other notice 

provision that the appropriate Secretary de-

termines may be combined, so long as such 

combination does not result in any reduction 

in the information that would otherwise be 

provided to the recipient. 

(19) AVAILABILITY OF ADDITIONAL INFORMA-

TION.—A statement that the information de-

scribed in subsection (c), and instructions on 

obtaining such information (including tele-

phone numbers and, if available, Internet 

websites), shall be made available upon re-

quest.

(20) DESIGNATED DECISIONMAKERS.—A de-

scription of the participants and bene-

ficiaries with respect to whom each des-

ignated decisionmaker under the plan has as-

sumed liability under section 502(o) of the 

Employee Retirement Income Security Act 

of 1974 and the name and address of each 

such decisionmaker. 
(c) ADDITIONAL INFORMATION.—The infor-

mational materials to be provided upon the 
request of a participant, beneficiary, or en-
rollee shall include for each option available 
under a group health plan or health insur-
ance coverage the following: 

(1) STATUS OF PROVIDERS.—The State licen-

sure status of the plan or issuer’s partici-

pating health care professionals and partici-

pating health care facilities, and, if avail-

able, the education, training, specialty 

qualifications or certifications of such pro-

fessionals.

(2) COMPENSATION METHODS.—A summary 

description by category of the applicable 

methods (such as capitation, fee-for-service, 

salary, bundled payments, per diem, or a 

combination thereof) used for compensating 

prospective or treating health care profes-

sionals (including primary care providers 

and specialists) and facilities in connection 

with the provision of health care under the 

plan or coverage. 

(3) PRESCRIPTION DRUGS.—Information

about whether a specific prescription medi-

cation is included in the formulary of the 

plan or issuer, if the plan or issuer uses a de-

fined formulary. 

(4) UTILIZATION REVIEW ACTIVITIES.—A de-

scription of procedures used and require-

ments (including circumstances, timeframes, 

and appeals rights) under any utilization re-

view program under sections 101 and 102, in-

cluding any drug formulary program under 

section 118. 

(5) EXTERNAL APPEALS INFORMATION.—Ag-

gregate information on the number and out-

comes of external medical reviews, relative 

to the sample size (such as the number of 

covered lives) under the plan or under the 

coverage of the issuer. 
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(d) MANNER OF DISCLOSURE.—The informa-

tion described in this section shall be dis-

closed in an accessible medium and format 

that is calculated to be understood by a par-

ticipant or enrollee. 
(e) RULES OF CONSTRUCTION.—Nothing in 

this section shall be construed to prohibit a 

group health plan, or a health insurance 

issuer in connection with health insurance 

coverage, from— 

(1) distributing any other additional infor-

mation determined by the plan or issuer to 

be important or necessary in assisting par-

ticipants, beneficiaries, and enrollees in the 

selection of a health plan or health insur-

ance coverage; and 

(2) complying with the provisions of this 

section by providing information in bro-

chures, through the Internet or other elec-

tronic media, or through other similar 

means, so long as— 

(A) the disclosure of such information in 

such form is in accordance with require-

ments as the appropriate Secretary may im-

pose, and 

(B) in connection with any such disclosure 

of information through the Internet or other 

electronic media— 

(i) the recipient has affirmatively con-

sented to the disclosure of such information 

in such form, 

(ii) the recipient is capable of accessing the 

information so disclosed on the recipient’s 

individual workstation or at the recipient’s 

home,

(iii) the recipient retains an ongoing right 

to receive paper disclosure of such informa-

tion and receives, in advance of any attempt 

at disclosure of such information to him or 

her through the Internet or other electronic 

media, notice in printed form of such ongo-

ing right and of the proper software required 

to view information so disclosed, and 

(iv) the plan administrator appropriately 

ensures that the intended recipient is receiv-

ing the information so disclosed and provides 

the information in printed form if the infor-

mation is not received. 

Subtitle D—Protecting the Doctor-Patient 
Relationship

SEC. 131. PROHIBITION OF INTERFERENCE WITH 
CERTAIN MEDICAL COMMUNICA-
TIONS.

(a) GENERAL RULE.—The provisions of any 

contract or agreement, or the operation of 

any contract or agreement, between a group 

health plan or health insurance issuer in re-

lation to health insurance coverage (includ-

ing any partnership, association, or other or-

ganization that enters into or administers 

such a contract or agreement) and a health 

care provider (or group of health care pro-

viders) shall not prohibit or otherwise re-

strict a health care professional from advis-

ing such a participant, beneficiary, or en-

rollee who is a patient of the professional 

about the health status of the individual or 

medical care or treatment for the individ-

ual’s condition or disease, regardless of 

whether benefits for such care or treatment 

are provided under the plan or coverage, if 

the professional is acting within the lawful 

scope of practice. 
(b) NULLIFICATION.—Any contract provision 

or agreement that restricts or prohibits med-

ical communications in violation of sub-

section (a) shall be null and void. 

SEC. 132. PROHIBITION OF DISCRIMINATION 
AGAINST PROVIDERS BASED ON LI-
CENSURE.

(a) IN GENERAL.—A group health plan, and 

a health insurance issuer with respect to 

health insurance coverage, shall not dis-

criminate with respect to participation or 

indemnification as to any provider who is 

acting within the scope of the provider’s li-

cense or certification under applicable State 

law, solely on the basis of such license or 

certification.
(b) CONSTRUCTION.—Subsection (a) shall 

not be construed— 

(1) as requiring the coverage under a group 

health plan or health insurance coverage of a 

particular benefit or service or to prohibit a 

plan or issuer from including providers only 

to the extent necessary to meet the needs of 

the plan’s or issuer’s participants, bene-

ficiaries, or enrollees or from establishing 

any measure designed to maintain quality 

and control costs consistent with the respon-

sibilities of the plan or issuer; 

(2) to override any State licensure or 

scope-of-practice law; or 

(3) as requiring a plan or issuer that offers 

network coverage to include for participa-

tion every willing provider who meets the 

terms and conditions of the plan or issuer. 

SEC. 133. PROHIBITION AGAINST IMPROPER IN-
CENTIVE ARRANGEMENTS. 

(a) IN GENERAL.—A group health plan and a 

health insurance issuer offering health insur-

ance coverage may not operate any physi-

cian incentive plan (as defined in subpara-

graph (B) of section 1852(j)(4) of the Social 

Security Act) unless the requirements de-

scribed in clauses (i), (ii)(I), and (iii) of sub-

paragraph (A) of such section are met with 

respect to such a plan. 
(b) APPLICATION.—For purposes of carrying 

out paragraph (1), any reference in section 

1852(j)(4) of the Social Security Act to the 

Secretary, a Medicare+Choice organization, 

or an individual enrolled with the organiza-

tion shall be treated as a reference to the ap-

plicable authority, a group health plan or 

health insurance issuer, respectively, and a 

participant, beneficiary, or enrollee with the 

plan or organization, respectively. 
(c) CONSTRUCTION.—Nothing in this section 

shall be construed as prohibiting all capita-

tion and similar arrangements or all pro-

vider discount arrangements. 

SEC. 134. PAYMENT OF CLAIMS. 
A group health plan, and a health insur-

ance issuer offering health insurance cov-

erage, shall provide for prompt payment of 

claims submitted for health care services or 

supplies furnished to a participant, bene-

ficiary, or enrollee with respect to benefits 

covered by the plan or issuer, in a manner 

that is no less protective than the provisions 

of section 1842(c)(2) of the Social Security 

Act (42 U.S.C. 1395u(c)(2)). 

SEC. 135. PROTECTION FOR PATIENT ADVOCACY. 
(a) PROTECTION FOR USE OF UTILIZATION RE-

VIEW AND GRIEVANCE PROCESS.—A group 

health plan, and a health insurance issuer 

with respect to the provision of health insur-

ance coverage, may not retaliate against a 

participant, beneficiary, enrollee, or health 

care provider based on the participant’s, 

beneficiary’s, enrollee’s or provider’s use of, 

or participation in, a utilization review proc-

ess or a grievance process of the plan or 

issuer (including an internal or external re-

view or appeal process) under this title. 
(b) PROTECTION FOR QUALITY ADVOCACY BY

HEALTH CARE PROFESSIONALS.—

(1) IN GENERAL.—A group health plan and a 

health insurance issuer may not retaliate or 

discriminate against a protected health care 

professional because the professional in good 

faith—

(A) discloses information relating to the 

care, services, or conditions affecting one or 

more participants, beneficiaries, or enrollees 

of the plan or issuer to an appropriate public 

regulatory agency, an appropriate private 

accreditation body, or appropriate manage-

ment personnel of the plan or issuer; or 

(B) initiates, cooperates, or otherwise par-

ticipates in an investigation or proceeding 

by such an agency with respect to such care, 

services, or conditions. 

If an institutional health care provider is a 

participating provider with such a plan or 

issuer or otherwise receives payments for 

benefits provided by such a plan or issuer, 

the provisions of the previous sentence shall 

apply to the provider in relation to care, 

services, or conditions affecting one or more 

patients within an institutional health care 

provider in the same manner as they apply 

to the plan or issuer in relation to care, serv-

ices, or conditions provided to one or more 

participants, beneficiaries, or enrollees; and 

for purposes of applying this sentence, any 

reference to a plan or issuer is deemed a ref-

erence to the institutional health care pro-

vider.

(2) GOOD FAITH ACTION.—For purposes of 

paragraph (1), a protected health care profes-

sional is considered to be acting in good 

faith with respect to disclosure of informa-

tion or participation if, with respect to the 

information disclosed as part of the action— 

(A) the disclosure is made on the basis of 

personal knowledge and is consistent with 

that degree of learning and skill ordinarily 

possessed by health care professionals with 

the same licensure or certification and the 

same experience; 

(B) the professional reasonably believes 

the information to be true; 

(C) the information evidences either a vio-

lation of a law, rule, or regulation, of an ap-

plicable accreditation standard, or of a gen-

erally recognized professional or clinical 

standard or that a patient is in imminent 

hazard of loss of life or serious injury; and 

(D) subject to subparagraphs (B) and (C) of 

paragraph (3), the professional has followed 

reasonable internal procedures of the plan, 

issuer, or institutional health care provider 

established for the purpose of addressing 

quality concerns before making the disclo-

sure.

(3) EXCEPTION AND SPECIAL RULE.—

(A) GENERAL EXCEPTION.—Paragraph (1) 

does not protect disclosures that would vio-

late Federal or State law or diminish or im-

pair the rights of any person to the contin-

ued protection of confidentiality of commu-

nications provided by such law. 

(B) NOTICE OF INTERNAL PROCEDURES.—Sub-

paragraph (D) of paragraph (2) shall not 

apply unless the internal procedures in-

volved are reasonably expected to be known 

to the health care professional involved. For 

purposes of this subparagraph, a health care 

professional is reasonably expected to know 

of internal procedures if those procedures 

have been made available to the professional 

through distribution or posting. 

(C) INTERNAL PROCEDURE EXCEPTION.—Sub-

paragraph (D) of paragraph (2) also shall not 

apply if— 

(i) the disclosure relates to an imminent 

hazard of loss of life or serious injury to a 

patient;

(ii) the disclosure is made to an appro-

priate private accreditation body pursuant 

to disclosure procedures established by the 

body; or 

(iii) the disclosure is in response to an in-

quiry made in an investigation or proceeding 

of an appropriate public regulatory agency 

and the information disclosed is limited to 

the scope of the investigation or proceeding. 

(4) ADDITIONAL CONSIDERATIONS.—It shall 

not be a violation of paragraph (1) to take an 

adverse action against a protected health 
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care professional if the plan, issuer, or pro-

vider taking the adverse action involved 

demonstrates that it would have taken the 

same adverse action even in the absence of 

the activities protected under such para-

graph.

(5) NOTICE.—A group health plan, health in-

surance issuer, and institutional health care 

provider shall post a notice, to be provided 

or approved by the Secretary of Labor, set-

ting forth excerpts from, or summaries of, 

the pertinent provisions of this subsection 

and information pertaining to enforcement 

of such provisions. 

(6) CONSTRUCTIONS.—

(A) DETERMINATIONS OF COVERAGE.—Noth-

ing in this subsection shall be construed to 

prohibit a plan or issuer from making a de-

termination not to pay for a particular med-

ical treatment or service or the services of a 

type of health care professional. 

(B) ENFORCEMENT OF PEER REVIEW PROTO-

COLS AND INTERNAL PROCEDURES.—Nothing in 

this subsection shall be construed to prohibit 

a plan, issuer, or provider from establishing 

and enforcing reasonable peer review or uti-

lization review protocols or determining 

whether a protected health care professional 

has complied with those protocols or from 

establishing and enforcing internal proce-

dures for the purpose of addressing quality 

concerns.

(C) RELATION TO OTHER RIGHTS.—Nothing in 

this subsection shall be construed to abridge 

rights of participants, beneficiaries, enroll-

ees, and protected health care professionals 

under other applicable Federal or State laws. 

(7) PROTECTED HEALTH CARE PROFESSIONAL

DEFINED.—For purposes of this subsection, 

the term ‘‘protected health care profes-

sional’’ means an individual who is a li-

censed or certified health care professional 

and who— 

(A) with respect to a group health plan or 

health insurance issuer, is an employee of 

the plan or issuer or has a contract with the 

plan or issuer for provision of services for 

which benefits are available under the plan 

or issuer; or 

(B) with respect to an institutional health 

care provider, is an employee of the provider 

or has a contract or other arrangement with 

the provider respecting the provision of 

health care services. 

Subtitle E—Definitions 
SEC. 151. DEFINITIONS. 

(a) INCORPORATION OF GENERAL DEFINI-

TIONS.—Except as otherwise provided, the 

provisions of section 2791 of the Public 

Health Service Act shall apply for purposes 

of this title in the same manner as they 

apply for purposes of title XXVII of such 

Act.
(b) SECRETARY.—Except as otherwise pro-

vided, the term ‘‘Secretary’’ means the Sec-

retary of Health and Human Services, in con-

sultation with the Secretary of Labor and 

the term ‘‘appropriate Secretary’’ means the 

Secretary of Health and Human Services in 

relation to carrying out this title under sec-

tions 2706 and 2751 of the Public Health Serv-

ice Act and the Secretary of Labor in rela-

tion to carrying out this title under section 

714 of the Employee Retirement Income Se-

curity Act of 1974. 
(c) ADDITIONAL DEFINITIONS.—For purposes 

of this title: 

(1) APPLICABLE AUTHORITY.—The term ‘‘ap-

plicable authority’’ means— 

(A) in the case of a group health plan, the 

Secretary of Health and Human Services and 

the Secretary of Labor; and 

(B) in the case of a health insurance issuer 

with respect to a specific provision of this 

title, the applicable State authority (as de-

fined in section 2791(d) of the Public Health 

Service Act), or the Secretary of Health and 

Human Services, if such Secretary is enforc-

ing such provision under section 2722(a)(2) or 

2761(a)(2) of the Public Health Service Act. 

(2) ENROLLEE.—The term ‘‘enrollee’’ 

means, with respect to health insurance cov-

erage offered by a health insurance issuer, an 

individual enrolled with the issuer to receive 

such coverage. 

(3) GROUP HEALTH PLAN.—The term ‘‘group 

health plan’’ has the meaning given such 

term in section 733(a) of the Employee Re-

tirement Income Security Act of 1974, except 

that such term includes a employee welfare 

benefit plan treated as a group health plan 

under section 732(d) of such Act or defined as 

such a plan under section 607(1) of such Act. 

(4) HEALTH CARE PROFESSIONAL.—The term 

‘‘health care professional’’ means an indi-

vidual who is licensed, accredited, or cer-

tified under State law to provide specified 

health care services and who is operating 

within the scope of such licensure, accredita-

tion, or certification. 

(5) HEALTH CARE PROVIDER.—The term 

‘‘health care provider’’ includes a physician 

or other health care professional, as well as 

an institutional or other facility or agency 

that provides health care services and that is 

licensed, accredited, or certified to provide 

health care items and services under applica-

ble State law. 

(6) NETWORK.—The term ‘‘network’’ means, 

with respect to a group health plan or health 

insurance issuer offering health insurance 

coverage, the participating health care pro-

fessionals and providers through whom the 

plan or issuer provides health care items and 

services to participants, beneficiaries, or en-

rollees.

(7) NONPARTICIPATING.—The term ‘‘non-

participating’’ means, with respect to a 

health care provider that provides health 

care items and services to a participant, ben-

eficiary, or enrollee under group health plan 

or health insurance coverage, a health care 

provider that is not a participating health 

care provider with respect to such items and 

services.

(8) PARTICIPATING.—The term ‘‘partici-

pating’’ means, with respect to a health care 

provider that provides health care items and 

services to a participant, beneficiary, or en-

rollee under group health plan or health in-

surance coverage offered by a health insur-

ance issuer, a health care provider that fur-

nishes such items and services under a con-

tract or other arrangement with the plan or 

issuer.

(9) PRIOR AUTHORIZATION.—The term ‘‘prior 

authorization’’ means the process of obtain-

ing prior approval from a health insurance 

issuer or group health plan for the provision 

or coverage of medical services. 

(10) TERMS AND CONDITIONS.—The term 

‘‘terms and conditions’’ includes, with re-

spect to a group health plan or health insur-

ance coverage, requirements imposed under 

this title with respect to the plan or cov-

erage.

SEC. 152. PREEMPTION; STATE FLEXIBILITY; CON-
STRUCTION.

(a) CONTINUED APPLICABILITY OF STATE

LAW WITH RESPECT TO HEALTH INSURANCE

ISSUERS.—

(1) IN GENERAL.—Subject to paragraph (2), 

this title shall not be construed to supersede 

any provision of State law which establishes, 

implements, or continues in effect any 

standard or requirement solely relating to 

health insurance issuers (in connection with 

group health insurance coverage or other-

wise) except to the extent that such standard 

or requirement prevents the application of a 

requirement of this title. 

(2) CONTINUED PREEMPTION WITH RESPECT TO

GROUP HEALTH PLANS.—Nothing in this title 

shall be construed to affect or modify the 

provisions of section 514 of the Employee Re-

tirement Income Security Act of 1974 with 

respect to group health plans. 

(3) CONSTRUCTION.—In applying this sec-

tion, a State law that provides for equal ac-

cess to, and availability of, all categories of 

licensed health care providers and services 

shall not be treated as preventing the appli-

cation of any requirement of this title. 

(b) APPLICATION OF SUBSTANTIALLY COMPLI-

ANT STATE LAWS.—

(1) IN GENERAL.—In the case of a State law 

that imposes, with respect to health insur-

ance coverage offered by a health insurance 

issuer and with respect to a group health 

plan that is a non-Federal governmental 

plan, a requirement that substantially com-

plies (within the meaning of subsection (c)) 

with a patient protection requirement (as de-

fined in paragraph (3)) and does not prevent 

the application of other requirements under 

this Act (except in the case of other substan-

tially compliant requirements), in applying 

the requirements of this title under section 

2707 and 2753 (as applicable) of the Public 

Health Service Act (as added by title II), sub-

ject to subsection (a)(2)— 

(A) the State law shall not be treated as 

being superseded under subsection (a); and 

(B) the State law shall apply instead of the 

patient protection requirement otherwise 

applicable with respect to health insurance 

coverage and non-Federal governmental 

plans.

(2) LIMITATION.—In the case of a group 

health plan covered under title I of the Em-

ployee Retirement Income Security Act of 

1974, paragraph (1) shall be construed to 

apply only with respect to the health insur-

ance coverage (if any) offered in connection 

with the plan. 

(3) DEFINITIONS.—In this section: 

(A) PATIENT PROTECTION REQUIREMENT.—

The term ‘‘patient protection requirement’’ 

means a requirement under this title, and in-

cludes (as a single requirement) a group or 

related set of requirements under a section 

or similar unit under this title. 

(B) SUBSTANTIALLY COMPLIANT.—The terms 

‘‘substantially compliant’’, substantially 

complies’’, or ‘‘substantial compliance’’ with 

respect to a State law, mean that the State 

law has the same or similar features as the 

patient protection requirements and has a 

similar effect. 

(c) DETERMINATIONS OF SUBSTANTIAL COM-

PLIANCE.—

(1) CERTIFICATION BY STATES.—A State may 

submit to the Secretary a certification that 

a State law provides for patient protections 

that are at least substantially compliant 

with one or more patient protection require-

ments. Such certification shall be accom-

panied by such information as may be re-

quired to permit the Secretary to make the 

determination described in paragraph (2)(A). 

(2) REVIEW.—

(A) IN GENERAL.—The Secretary shall 

promptly review a certification submitted 

under paragraph (1) with respect to a State 

law to determine if the State law substan-

tially complies with the patient protection 

requirement (or requirements) to which the 

law relates. 

(B) APPROVAL DEADLINES.—

(i) INITIAL REVIEW.—Such a certification is 

considered approved unless the Secretary no-

tifies the State in writing, within 90 days 
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after the date of receipt of the certification, 

that the certification is disapproved (and the 

reasons for disapproval) or that specified ad-

ditional information is needed to make the 

determination described in subparagraph 

(A).

(ii) ADDITIONAL INFORMATION.—With re-

spect to a State that has been notified by the 

Secretary under clause (i) that specified ad-

ditional information is needed to make the 

determination described in subparagraph 

(A), the Secretary shall make the determina-

tion within 60 days after the date on which 

such specified additional information is re-

ceived by the Secretary. 

(3) APPROVAL.—

(A) IN GENERAL.—The Secretary shall ap-

prove a certification under paragraph (1) un-

less—

(i) the State fails to provide sufficient in-

formation to enable the Secretary to make a 

determination under paragraph (2)(A); or 

(ii) the Secretary determines that the 

State law involved does not provide for pa-

tient protections that substantially comply 

with the patient protection requirement (or 

requirements) to which the law relates. 

(B) STATE CHALLENGE.—A State that has a 

certification disapproved by the Secretary 

under subparagraph (A) may challenge such 

disapproval in the appropriate United States 

district court. 

(C) DEFERENCE TO STATES.—With respect to 

a certification submitted under paragraph 

(1), the Secretary shall give deference to the 

State’s interpretation of the State law in-

volved with respect to the patient protection 

involved.

(D) PUBLIC NOTIFICATION.—The Secretary 

shall—

(i) provide a State with a notice of the de-

termination to approve or disapprove a cer-

tification under this paragraph; 

(ii) promptly publish in the Federal Reg-

ister a notice that a State has submitted a 

certification under paragraph (1); 

(iii) promptly publish in the Federal Reg-

ister the notice described in clause (i) with 

respect to the State; and 

(iv) annually publish the status of all 

States with respect to certifications. 

(4) CONSTRUCTION.—Nothing in this sub-

section shall be construed as preventing the 

certification (and approval of certification) 

of a State law under this subsection solely 

because it provides for greater protections 

for patients than those protections otherwise 

required to establish substantial compliance. 

(5) PETITIONS.—

(A) PETITION PROCESS.—Effective on the 

date on which the provisions of this Act be-

come effective, as provided for in section 601, 

a group health plan, health insurance issuer, 

participant, beneficiary, or enrollee may 

submit a petition to the Secretary for an ad-

visory opinion as to whether or not a stand-

ard or requirement under a State law appli-

cable to the plan, issuer, participant, bene-

ficiary, or enrollee that is not the subject of 

a certification under this subsection, is su-

perseded under subsection (a)(1) because such 

standard or requirement prevents the appli-

cation of a requirement of this title. 

(B) OPINION.—The Secretary shall issue an 

advisory opinion with respect to a petition 

submitted under subparagraph (A) within the 

60-day period beginning on the date on which 

such petition is submitted. 

(d) DEFINITIONS.—For purposes of this sec-

tion:

(1) STATE LAW.—The term ‘‘State law’’ in-

cludes all laws, decisions, rules, regulations, 

or other State action having the effect of 

law, of any State. A law of the United States 

applicable only to the District of Columbia 

shall be treated as a State law rather than a 

law of the United States. 

(2) STATE.—The term ‘‘State’’ includes a 

State, the District of Columbia, Puerto Rico, 

the Virgin Islands, Guam, American Samoa, 

the Northern Mariana Islands, any political 

subdivisions of such, or any agency or in-

strumentality of such. 

SEC. 153. EXCLUSIONS. 
(a) NO BENEFIT REQUIREMENTS.—Nothing in 

this title shall be construed to require a 

group health plan or a health insurance 

issuer offering health insurance coverage to 

include specific items and services under the 

terms of such a plan or coverage, other than 

those provided under the terms and condi-

tions of such plan or coverage. 
(b) EXCLUSION FROM ACCESS TO CARE MAN-

AGED CARE PROVISIONS FOR FEE-FOR-SERVICE

COVERAGE.—

(1) IN GENERAL.—The provisions of sections 

111 through 117 shall not apply to a group 

health plan or health insurance coverage if 

the only coverage offered under the plan or 

coverage is fee-for-service coverage (as de-

fined in paragraph (2)). 

(2) FEE-FOR-SERVICE COVERAGE DEFINED.—

For purposes of this subsection, the term 

‘‘fee-for-service coverage’’ means coverage 

under a group health plan or health insur-

ance coverage that— 

(A) reimburses hospitals, health profes-

sionals, and other providers on a fee-for-serv-

ice basis without placing the provider at fi-

nancial risk; 

(B) does not vary reimbursement for such a 

provider based on an agreement to contract 

terms and conditions or the utilization of 

health care items or services relating to such 

provider;

(C) allows access to any provider that is 

lawfully authorized to provide the covered 

services and that agrees to accept the terms 

and conditions of payment established under 

the plan or by the issuer; and 

(D) for which the plan or issuer does not 

require prior authorization before providing 

for any health care services. 

SEC. 154. TREATMENT OF EXCEPTED BENEFITS. 
(a) IN GENERAL.—The requirements of this 

title and the provisions of sections 

502(a)(1)(C), 502(n), and 514(d) of the Em-

ployee Retirement Income Security Act of 

1974 (added by section 402) shall not apply to 

excepted benefits (as defined in section 733(c) 

of such Act), other than benefits described in 

section 733(c)(2)(A) of such Act, in the same 

manner as the provisions of part 7 of subtitle 

B of title I of such Act do not apply to such 

benefits under subsections (b) and (c) of sec-

tion 732 of such Act. 
(b) COVERAGE OF CERTAIN LIMITED SCOPE

PLANS.—Only for purposes of applying the re-

quirements of this title under sections 2707 

and 2753 of the Public Health Service Act, 

section 714 of the Employee Retirement In-

come Security Act of 1974, and section 9813 of 

the Internal Revenue Code of 1986, the fol-

lowing sections shall be deemed not to apply: 

(1) Section 2791(c)(2)(A) of the Public 

Health Service Act. 

(2) Section 733(c)(2)(A) of the Employee Re-

tirement Income Security Act of 1974. 

(3) Section 9832(c)(2)(A) of the Internal 

Revenue Code of 1986. 

SEC. 155. REGULATIONS. 
The Secretaries of Health and Human 

Services, Labor, and the Treasury shall issue 

such regulations as may be necessary or ap-

propriate to carry out this title. Such regu-

lations shall be issued consistent with sec-

tion 104 of Health Insurance Portability and 

Accountability Act of 1996. Such Secretaries 

may promulgate any interim final rules as 

the Secretaries determine are appropriate to 

carry out this title. 

SEC. 156. INCORPORATION INTO PLAN OR COV-
ERAGE DOCUMENTS. 

The requirements of this title with respect 

to a group health plan or health insurance 

coverage are, subject to section 154, deemed 

to be incorporated into, and made a part of, 

such plan or the policy, certificate, or con-

tract providing such coverage and are en-

forceable under law as if directly included in 

the documentation of such plan or such pol-

icy, certificate, or contract. 

SEC. 157. PRESERVATION OF PROTECTIONS. 
(a) IN GENERAL.—The rights under this Act 

(including the right to maintain a civil ac-

tion and any other rights under the amend-

ments made by this Act) may not be waived, 

deferred, or lost pursuant to any agreement 

not authorized under this Act. 
(b) EXCEPTION.—Subsection (a) shall not 

apply to an agreement providing for arbitra-

tion or participation in any other non-

judicial procedure to resolve a dispute if the 

agreement is entered into knowingly and 

voluntarily by the parties involved after the 

dispute has arisen or is pursuant to the 

terms of a collective bargaining agreement. 

Nothing in this subsection shall be construed 

to permit the waiver of the requirements of 

sections 103 and 104 (relating to internal and 

external review). 

TITLE II—APPLICATION OF QUALITY 
CARE STANDARDS TO GROUP HEALTH 
PLANS AND HEALTH INSURANCE COV-
ERAGE UNDER THE PUBLIC HEALTH 
SERVICE ACT 

SEC. 201. APPLICATION TO GROUP HEALTH 
PLANS AND GROUP HEALTH INSUR-
ANCE COVERAGE. 

(a) IN GENERAL.—Subpart 2 of part A of 

title XXVII of the Public Health Service Act 

is amended by adding at the end the fol-

lowing new section: 

‘‘SEC. 2707. PATIENT PROTECTION STANDARDS. 
‘‘Each group health plan shall comply with 

patient protection requirements under title I 

of the Bipartisan Patient Protection Act, 

and each health insurance issuer shall com-

ply with patient protection requirements 

under such title with respect to group health 

insurance coverage it offers, and such re-

quirements shall be deemed to be incor-

porated into this subsection.’’. 
(b) CONFORMING AMENDMENT.—Section

2721(b)(2)(A) of such Act (42 U.S.C. 300gg– 

21(b)(2)(A)) is amended by inserting ‘‘(other 

than section 2707)’’ after ‘‘requirements of 

such subparts’’. 

SEC. 202. APPLICATION TO INDIVIDUAL HEALTH 
INSURANCE COVERAGE. 

Part B of title XXVII of the Public Health 

Service Act is amended by inserting after 

section 2752 the following new section: 

‘‘SEC. 2753. PATIENT PROTECTION STANDARDS. 
‘‘Each health insurance issuer shall com-

ply with patient protection requirements 

under title I of the Bipartisan Patient Pro-

tection Act with respect to individual health 

insurance coverage it offers, and such re-

quirements shall be deemed to be incor-

porated into this subsection.’’. 

SEC. 203. COOPERATION BETWEEN FEDERAL AND 
STATE AUTHORITIES. 

Part C of title XXVII of the Public Health 

Service Act (42 U.S.C. 300gg–91 et seq.) is 

amended by adding at the end the following: 

‘‘SEC. 2793. COOPERATION BETWEEN FEDERAL 
AND STATE AUTHORITIES. 

‘‘(a) AGREEMENT WITH STATES.—A State 

may enter into an agreement with the Sec-

retary for the delegation to the State of 
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some or all of the Secretary’s authority 

under this title to enforce the requirements 

applicable under title I of the Bipartisan Pa-

tient Protection Act with respect to health 

insurance coverage offered by a health insur-

ance issuer and with respect to a group 

health plan that is a non-Federal govern-

mental plan. 
‘‘(b) DELEGATIONS.—Any department, agen-

cy, or instrumentality of a State to which 

authority is delegated pursuant to an agree-

ment entered into under this section may, if 

authorized under State law and to the extent 

consistent with such agreement, exercise the 

powers of the Secretary under this title 

which relate to such authority.’’. 

TITLE III—APPLICATION OF PATIENT 
PROTECTION STANDARDS TO FEDERAL 
HEALTH INSURANCE PROGRAMS 

SEC. 301. APPLICATION OF PATIENT PROTECTION 
STANDARDS TO FEDERAL HEALTH 
INSURANCE PROGRAMS. 

(a) SENSE OF CONGRESS.—It is the sense of 

Congress that enrollees in Federal health in-

surance programs should have the same 

rights and privileges as those afforded under 

title I and under the amendments made by 

title IV to participants and beneficiaries 

under group health plans. 
(b) CONFORMING FEDERAL HEALTH INSUR-

ANCE PROGRAMS.—It is the sense of Congress 

that the President should require, by execu-

tive order, the Federal official with author-

ity over each Federal health insurance pro-

gram, to the extent feasible, to take such 

steps as are necessary to implement the 

rights and privileges described in subsection 

(a) with respect to such program. 
(c) GAO REPORT ON ADDITIONAL STEPS RE-

QUIRED.—Not later than 1 year after the date 

of the enactment of this Act, the Comp-

troller General of the United States shall 

submit to Congress a report on statutory 

changes that are required to implement such 

rights and privileges in a manner that is con-

sistent with the missions of the Federal 

health insurance programs and that avoids 

unnecessary duplication or disruption of 

such programs. 
(d) FEDERAL HEALTH INSURANCE PRO-

GRAM.—In this section, the term ‘‘Federal 

health insurance program’’ means a Federal 

program that provides creditable coverage 

(as defined in section 2701(c)(1) of the Public 

Health Service Act) and includes a health 

program of the Department of Veterans Af-

fairs.

TITLE IV—AMENDMENTS TO THE EM-
PLOYEE RETIREMENT INCOME SECU-
RITY ACT OF 1974 

SEC. 401. APPLICATION OF PATIENT PROTECTION 
STANDARDS TO GROUP HEALTH 
PLANS AND GROUP HEALTH INSUR-
ANCE COVERAGE UNDER THE EM-
PLOYEE RETIREMENT INCOME SE-
CURITY ACT OF 1974. 

Subpart B of part 7 of subtitle B of title I 

of the Employee Retirement Income Secu-

rity Act of 1974 is amended by adding at the 

end the following new section: 

‘‘SEC. 714. PATIENT PROTECTION STANDARDS. 
‘‘(a) IN GENERAL.—Subject to subsection 

(b), a group health plan (and a health insur-

ance issuer offering group health insurance 

coverage in connection with such a plan) 

shall comply with the requirements of title I 

of the Bipartisan Patient Protection Act (as 

in effect as of the date of the enactment of 

such Act), and such requirements shall be 

deemed to be incorporated into this sub-

section.
‘‘(b) PLAN SATISFACTION OF CERTAIN RE-

QUIREMENTS.—

‘‘(1) SATISFACTION OF CERTAIN REQUIRE-

MENTS THROUGH INSURANCE.—For purposes of 

subsection (a), insofar as a group health plan 

provides benefits in the form of health insur-

ance coverage through a health insurance 

issuer, the plan shall be treated as meeting 

the following requirements of title I of the 

Bipartisan Patient Protection Act with re-

spect to such benefits and not be considered 

as failing to meet such requirements because 

of a failure of the issuer to meet such re-

quirements so long as the plan sponsor or its 

representatives did not cause such failure by 

the issuer: 

‘‘(A) Section 111 (relating to consumer 

choice option). 

‘‘(B) Section 112 (relating to choice of 

health care professional). 

‘‘(C) Section 113 (relating to access to 

emergency care). 

‘‘(D) Section 114 (relating to timely access 

to specialists). 

‘‘(E) Section 115 (relating to patient access 

to obstetrical and gynecological care). 

‘‘(F) Section 116 (relating to access to pedi-

atric care). 

‘‘(G) Section 117 (relating to continuity of 

care), but only insofar as a replacement 

issuer assumes the obligation for continuity 

of care. 

‘‘(H) Section 118 (relating to access to 

needed prescription drugs). 

‘‘(I) Section 119 (relating to coverage for 

individuals participating in approved clinical 

trials).

‘‘(J) Section 120 (relating to required cov-

erage for minimum hospital stay for 

mastectomies and lymph node dissections 

for the treatment of breast cancer and cov-

erage for secondary consultations). 

‘‘(K) Section 134 (relating to payment of 

claims).

‘‘(2) INFORMATION.—With respect to infor-

mation required to be provided or made 

available under section 121 of the Bipartisan 

Patient Protection Act, in the case of a 

group health plan that provides benefits in 

the form of health insurance coverage 

through a health insurance issuer, the Sec-

retary shall determine the circumstances 

under which the plan is not required to pro-

vide or make available the information (and 

is not liable for the issuer’s failure to pro-

vide or make available the information), if 

the issuer is obligated to provide and make 

available (or provides and makes available) 

such information. 

‘‘(3) INTERNAL APPEALS.—With respect to 

the internal appeals process required to be 

established under section 103 of such Act, in 

the case of a group health plan that provides 

benefits in the form of health insurance cov-

erage through a health insurance issuer, the 

Secretary shall determine the circumstances 

under which the plan is not required to pro-

vide for such process and system (and is not 

liable for the issuer’s failure to provide for 

such process and system), if the issuer is ob-

ligated to provide for (and provides for) such 

process and system. 

‘‘(4) EXTERNAL APPEALS.—Pursuant to rules 

of the Secretary, insofar as a group health 

plan enters into a contract with a qualified 

external appeal entity for the conduct of ex-

ternal appeal activities in accordance with 

section 104 of such Act, the plan shall be 

treated as meeting the requirement of such 

section and is not liable for the entity’s fail-

ure to meet any requirements under such 

section.

‘‘(5) APPLICATION TO PROHIBITIONS.—Pursu-

ant to rules of the Secretary, if a health in-

surance issuer offers health insurance cov-

erage in connection with a group health plan 

and takes an action in violation of any of the 

following sections of the Bipartisan Patient 

Protection Act, the group health plan shall 

not be liable for such violation unless the 

plan caused such violation: 

‘‘(A) Section 131 (relating to prohibition of 

interference with certain medical commu-

nications).

‘‘(B) Section 132 (relating to prohibition of 

discrimination against providers based on li-

censure).

‘‘(C) Section 133 (relating to prohibition 

against improper incentive arrangements). 

‘‘(D) Section 135 (relating to protection for 

patient advocacy). 

‘‘(6) CONSTRUCTION.—Nothing in this sub-

section shall be construed to affect or modify 

the responsibilities of the fiduciaries of a 

group health plan under part 4 of subtitle B. 

‘‘(7) TREATMENT OF SUBSTANTIALLY COMPLI-

ANT STATE LAWS.—For purposes of applying 

this subsection in connection with health in-

surance coverage, any reference in this sub-

section to a requirement in a section or 

other provision in the Bipartisan Patient 

Protection Act with respect to a health in-

surance issuer is deemed to include a ref-

erence to a requirement under a State law 

that substantially complies (as determined 

under section 152(c) of such Act) with the re-

quirement in such section or other provi-

sions.

‘‘(8) APPLICATION TO CERTAIN PROHIBITIONS

AGAINST RETALIATION.—With respect to com-

pliance with the requirements of section 

135(b)(1) of the Bipartisan Patient Protection 

Act, for purposes of this subtitle the term 

‘group health plan’ is deemed to include a 

reference to an institutional health care pro-

vider.
‘‘(c) ENFORCEMENT OF CERTAIN REQUIRE-

MENTS.—

‘‘(1) COMPLAINTS.—Any protected health 

care professional who believes that the pro-

fessional has been retaliated or discrimi-

nated against in violation of section 135(b)(1) 

of the Bipartisan Patient Protection Act 

may file with the Secretary a complaint 

within 180 days of the date of the alleged re-

taliation or discrimination. 

‘‘(2) INVESTIGATION.—The Secretary shall 

investigate such complaints and shall deter-

mine if a violation of such section has oc-

curred and, if so, shall issue an order to en-

sure that the protected health care profes-

sional does not suffer any loss of position, 

pay, or benefits in relation to the plan, 

issuer, or provider involved, as a result of 

the violation found by the Secretary. 
‘‘(d) CONFORMING REGULATIONS.—The Sec-

retary shall issue regulations to coordinate 
the requirements on group health plans and 
health insurance issuers under this section 
with the requirements imposed under the 
other provisions of this title. In order to re-
duce duplication and clarify the rights of 
participants and beneficiaries with respect 
to information that is required to be pro-
vided, such regulations shall coordinate the 
information disclosure requirements under 
section 121 of the Bipartisan Patient Protec-
tion Act with the reporting and disclosure 
requirements imposed under part 1, so long 
as such coordination does not result in any 
reduction in the information that would oth-
erwise be provided to participants and bene-
ficiaries.’’.

(b) SATISFACTION OF ERISA CLAIMS PROCE-
DURE REQUIREMENT.—Section 503 of such Act 
(29 U.S.C. 1133) is amended by inserting ‘‘(a)’’ 
after ‘‘SEC. 503.’’ and by adding at the end 
the following new subsection: 

‘‘(b) In the case of a group health plan (as 

defined in section 733), compliance with the 

requirements of subtitle A of title I of the 

Bipartisan Patient Protection Act, and com-

pliance with regulations promulgated by the 
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Secretary, in the case of a claims denial, 

shall be deemed compliance with subsection 

(a) with respect to such claims denial.’’. 

(c) CONFORMING AMENDMENTS.—(1) Section 

732(a) of such Act (29 U.S.C. 1185(a)) is 

amended by striking ‘‘section 711’’ and in-

serting ‘‘sections 711 and 714’’. 

(2) The table of contents in section 1 of 

such Act is amended by inserting after the 

item relating to section 713 the following 

new item: 

‘‘Sec. 714. Patient protection standards.’’. 

(3) Section 502(b)(3) of such Act (29 U.S.C. 

1132(b)(3)) is amended by inserting ‘‘(other 

than section 135(b))’’ after ‘‘part 7’’. 

SEC. 402. AVAILABILITY OF CIVIL REMEDIES. 
(a) AVAILABILITY OF FEDERAL CIVIL REM-

EDIES IN CASES NOT INVOLVING MEDICALLY

REVIEWABLE DECISIONS.—

(1) IN GENERAL.—Section 502 of the Em-

ployee Retirement Income Security Act of 

1974 (29 U.S.C. 1132) is amended by adding at 

the end the following new subsections: 

‘‘(n) CAUSE OF ACTION RELATING TO PROVI-

SION OF HEALTH BENEFITS.—

‘‘(1) IN GENERAL.—In any case in which— 

‘‘(A) a person who is a fiduciary of a group 

health plan, a health insurance issuer offer-

ing health insurance coverage in connection 

with the plan, or an agent of the plan, issuer, 

or plan sponsor, upon consideration of a 

claim for benefits of a participant or bene-

ficiary under section 102 of the Bipartisan 

Patient Protection Act (relating to proce-

dures for initial claims for benefits and prior 

authorization determinations) or upon re-

view of a denial of such a claim under sec-

tion 103 of such Act (relating to internal ap-

peal of a denial of a claim for benefits), fails 

to exercise ordinary care in making a deci-

sion—

‘‘(i) regarding whether an item or service is 

covered under the terms and conditions of 

the plan or coverage, 

‘‘(ii) regarding whether an individual is a 

participant or beneficiary who is enrolled 

under the terms and conditions of the plan 

or coverage (including the applicability of 

any waiting period under the plan or cov-

erage), or 

‘‘(iii) as to the application of cost-sharing 

requirements or the application of a specific 

exclusion or express limitation on the 

amount, duration, or scope of coverage of 

items or services under the terms and condi-

tions of the plan or coverage, and 

‘‘(B) such failure is a proximate cause of 

personal injury to, or the death of, the par-

ticipant or beneficiary, 

such plan, plan sponsor, or issuer shall be 

liable to the participant or beneficiary (or 

the estate of such participant or beneficiary) 

for economic and noneconomic damages (but 

not exemplary or punitive damages) in con-

nection with such personal injury or death. 

‘‘(2) CAUSE OF ACTION MUST NOT INVOLVE

MEDICALLY REVIEWABLE DECISION.—

‘‘(A) IN GENERAL.—A cause of action is es-

tablished under paragraph (1)(A) only if the 

decision referred to in paragraph (1)(A) does 

not include a medically reviewable decision. 

‘‘(B) MEDICALLY REVIEWABLE DECISION.—

For purposes of this subsection, the term 

‘medically reviewable decision’ means a de-

nial of a claim for benefits under the plan 

which is described in section 104(d)(2) of the 

Bipartisan Patient Protection Act (relating 

to medically reviewable decisions). 

‘‘(3) LIMITATION REGARDING CERTAIN TYPES

OF ACTIONS SAVED FROM PREEMPTION OF STATE

LAW.—A cause of action is not established 

under paragraph (1)(A) in connection with a 

failure described in paragraph (1)(A) to the 

extent that a cause of action under State law 

(as defined in section 514(c)) for such failure 

would not be preempted under section 514. 

‘‘(4) DEFINITIONS AND RELATED RULES.—For

purposes of this subsection.— 

‘‘(A) ORDINARY CARE.—The term ‘ordinary 

care’ means, with respect to a determination 

on a claim for benefits, that degree of care, 

skill, and diligence that a reasonable and 

prudent individual would exercise in making 

a fair determination on a claim for benefits 

of like kind to the claims involved. 

‘‘(B) PERSONAL INJURY.—The term ‘per-

sonal injury’ means a physical injury and in-

cludes an injury arising out of the treatment 

(or failure to treat) a mental illness or dis-

ease.

‘‘(C) CLAIM FOR BENEFITS; DENIAL.—The

terms ‘claim for benefits’ and ‘denial of a 

claim for benefits’ have the meanings pro-

vided such terms in section 102(e) of the Bi-

partisan Patient Protection Act. 

‘‘(D) TERMS AND CONDITIONS.—The term 

‘terms and conditions’ includes, with respect 

to a group health plan or health insurance 

coverage, requirements imposed under title I 

of the Bipartisan Patient Protection Act. 

‘‘(E) TREATMENT OF EXCEPTED BENEFITS.—

Under section 154(a) of the Bipartisan Pa-

tient Protection Act, the provisions of this 

subsection and subsection (a)(1)(C) do not 

apply to certain excepted benefits. 

‘‘(5) EXCLUSION OF EMPLOYERS AND OTHER

PLAN SPONSORS.—

‘‘(A) CAUSES OF ACTION AGAINST EMPLOYERS

AND PLAN SPONSORS PRECLUDED.—Subject to 

subparagraph (B), paragraph (1)(A) does not 

authorize a cause of action against an em-

ployer or other plan sponsor maintaining the 

plan (or against an employee of such an em-

ployer or sponsor acting within the scope of 

employment).

‘‘(B) CERTAIN CAUSES OF ACTION PER-

MITTED.—Notwithstanding subparagraph (A), 

a cause of action may arise against an em-

ployer or other plan sponsor (or against an 

employee of such an employer or sponsor 

acting within the scope of employment) 

under paragraph (1)(A), to the extent there 

was direct participation by the employer or 

other plan sponsor (or employee) in the deci-

sion of the plan under section 102 of the Bi-

partisan Patient Protection Act upon consid-

eration of a claim for benefits or under sec-

tion 103 of such Act upon review of a denial 

of a claim for benefits. 

‘‘(C) DIRECT PARTICIPATION.—

‘‘(i) IN GENERAL.—For purposes of subpara-

graph (B), the term ‘direct participation’ 

means, in connection with a decision de-

scribed in paragraph (1)(A), the actual mak-

ing of such decision or the actual exercise of 

control in making such decision. 

‘‘(ii) RULES OF CONSTRUCTION.—For pur-

poses of clause (i), the employer or plan 

sponsor (or employee) shall not be construed 

to be engaged in direct participation because 

of any form of decisionmaking or other con-

duct that is merely collateral or precedent 

to the decision described in paragraph (1)(A) 

on a particular claim for benefits of a partic-

ipant or beneficiary, including (but not lim-

ited to)— 

‘‘(I) any participation by the employer or 

other plan sponsor (or employee) in the se-

lection of the group health plan or health in-

surance coverage involved or the third party 

administrator or other agent; 

‘‘(II) any engagement by the employer or 

other plan sponsor (or employee) in any cost- 

benefit analysis undertaken in connection 

with the selection of, or continued mainte-

nance of, the plan or coverage involved; 

‘‘(III) any participation by the employer or 

other plan sponsor (or employee) in the proc-

ess of creating, continuing, modifying, or 

terminating the plan or any benefit under 

the plan, if such process was not substan-

tially focused solely on the particular situa-

tion of the participant or beneficiary re-

ferred to in paragraph (1)(A); and 

‘‘(IV) any participation by the employer or 

other plan sponsor (or employee) in the de-

sign of any benefit under the plan, including 

the amount of copayment and limits con-

nected with such benefit. 

‘‘(iii) IRRELEVANCE OF CERTAIN COLLATERAL

EFFORTS MADE BY EMPLOYER OR PLAN SPON-

SOR.—For purposes of this subparagraph, an 

employer or plan sponsor shall not be treat-

ed as engaged in direct participation in a de-

cision with respect to any claim for benefits 

or denial thereof in the case of any par-

ticular participant or beneficiary solely by 

reason of— 

‘‘(I) any efforts that may have been made 

by the employer or plan sponsor to advocate 

for authorization of coverage for that or any 

other participant or beneficiary (or any 

group of participants or beneficiaries), or 

‘‘(II) any provision that may have been 

made by the employer or plan sponsor for 

benefits which are not covered under the 

terms and conditions of the plan for that or 

any other participant or beneficiary (or any 

group of participants or beneficiaries). 

‘‘(D) APPLICATION TO CERTAIN PLANS.—

‘‘(i) IN GENERAL.—Notwithstanding any 

other provision of this subsection, no group 

health plan described in clause (ii) (or plan 

sponsor of such a plan) shall be liable under 

paragraph (1) for the performance of, or the 

failure to perform, any non-medically re-

viewable duty under the plan. 

‘‘(ii) DEFINITION.—A group health plan de-

scribed in this clause is— 

‘‘(I) a group health plan that is self-insured 

and self administered by an employer (in-

cluding an employee of such an employer 

acting within the scope of employment); or 

‘‘(II) a multiemployer plan as defined in 

section 3(37)(A) (including an employee of a 

contributing employer or of the plan, or a fi-

duciary of the plan, acting within the scope 

of employment or fiduciary responsibility) 

that is self-insured and self-administered. 

‘‘(6) EXCLUSION OF PHYSICIANS AND OTHER

HEALTH CARE PROFESSIONALS.—

‘‘(A) IN GENERAL.—No treating physician or 

other treating health care professional of the 

participant or beneficiary, and no person 

acting under the direction of such a physi-

cian or health care professional, shall be lia-

ble under paragraph (1) for the performance 

of, or the failure to perform, any non-medi-

cally reviewable duty of the plan, the plan 

sponsor, or any health insurance issuer offer-

ing health insurance coverage in connection 

with the plan. 

‘‘(B) DEFINITIONS.—For purposes of sub-

paragraph (A)— 

‘‘(i) HEALTH CARE PROFESSIONAL.—The term 

‘health care professional’ means an indi-

vidual who is licensed, accredited, or cer-

tified under State law to provide specified 

health care services and who is operating 

within the scope of such licensure, accredita-

tion, or certification. 

‘‘(ii) NON-MEDICALLY REVIEWABLE DUTY.—

The term ‘non-medically reviewable duty’ 

means a duty the discharge of which does 

not include the making of a medically re-

viewable decision. 

‘‘(7) EXCLUSION OF HOSPITALS.—No treating 

hospital of the participant or beneficiary 

shall be liable under paragraph (1) for the 

performance of, or the failure to perform, 

any non-medically reviewable duty (as de-

fined in paragraph (6)(B)(ii)) of the plan, the 
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plan sponsor, or any health insurance issuer 

offering health insurance coverage in con-

nection with the plan. 

‘‘(8) RULE OF CONSTRUCTION RELATING TO

EXCLUSION FROM LIABILITY OF PHYSICIANS,

HEALTH CARE PROFESSIONALS, AND HOS-

PITALS.—Nothing in paragraph (6) or (7) shall 

be construed to limit the liability (whether 

direct or vicarious) of the plan, the plan 

sponsor, or any health insurance issuer offer-

ing health insurance coverage in connection 

with the plan. 

‘‘(9) REQUIREMENT OF EXHAUSTION.—

‘‘(A) IN GENERAL.—A cause of action may 

not be brought under paragraph (1) in con-

nection with any denial of a claim for bene-

fits of any individual until all administra-

tive processes under sections 102 and 103 of 

the Bipartisan Patient Protection Act (if ap-

plicable) have been exhausted. 

‘‘(B) EXCEPTION FOR NEEDED CARE.—A par-

ticipant or beneficiary may seek relief exclu-

sively in Federal court under subsection 

502(a)(1)(B) prior to the exhaustion of admin-

istrative remedies under sections 102, 103, or 

104 of the Bipartisan Patient Protection Act 

(as required under subparagraph (A)) if it is 

demonstrated to the court that the exhaus-

tion of such remedies would cause irrep-

arable harm to the health of the participant 

or beneficiary. Notwithstanding the award-

ing of relief under subsection 502(a)(1)(B) 

pursuant to this subparagraph, no relief 

shall be available as a result of, or arising 

under, paragraph (1)(A) or paragraph (10)(B), 

with respect to a participant or beneficiary, 

unless the requirements of subparagraph (A) 

are met. 

‘‘(C) RECEIPT OF BENEFITS DURING APPEALS

PROCESS.—Receipt by the participant or ben-

eficiary of the benefits involved in the claim 

for benefits during the pendency of any ad-

ministrative processes referred to in sub-

paragraph (A) or of any action commenced 

under this subsection— 

‘‘(i) shall not preclude continuation of all 

such administrative processes to their con-

clusion if so moved by any party, and 

‘‘(ii) shall not preclude any liability under 

subsection (a)(1)(C) and this subsection in 

connection with such claim. 

The court in any action commenced under 

this subsection shall take into account any 

receipt of benefits during such administra-

tive processes or such action in determining 

the amount of the damages awarded. 

‘‘(D) ADMISSIBLE.—Any determination 

made by a reviewer in an administrative pro-

ceeding under section 103 of the Bipartisan 

Patient Protection Act shall be admissible 

in any Federal court proceeding and shall be 

presented to the trier of fact. 

‘‘(10) STATUTORY DAMAGES.—

‘‘(A) IN GENERAL.—The remedies set forth 

in this subsection (n) shall be the exclusive 

remedies for causes of action brought under 

this subsection. 

‘‘(B) ASSESSMENT OF CIVIL PENALTIES.—In

addition to the remedies provided for in 

paragraph (1) (relating to the failure to pro-

vide contract benefits in accordance with the 

plan), a civil assessment, in an amount not 

to exceed $5,000,000, payable to the claimant 

may be awarded in any action under such 

paragraph if the claimant establishes by 

clear and convincing evidence that the al-

leged conduct carried out by the defendant 

demonstrated bad faith and flagrant dis-

regard for the rights of the participant or 

beneficiary under the plan and was a proxi-

mate cause of the personal injury or death 

that is the subject of the claim. 

‘‘(11) LIMITATION ON ATTORNEYS’ FEES.—

‘‘(A) IN GENERAL.—Notwithstanding any 

other provision of law, or any arrangement, 

agreement, or contract regarding an attor-

ney’s fee, the amount of an attorney’s con-

tingency fee allowable for a cause of action 

brought pursuant to this subsection shall not 

exceed 1⁄3 of the total amount of the plain-

tiff’s recovery (not including the reimburse-

ment of actual out-of-pocket expenses of the 

attorney).

‘‘(B) DETERMINATION BY DISTRICT COURT.—

The last Federal district court in which the 

action was pending upon the final disposi-

tion, including all appeals, of the action 

shall have jurisdiction to review the attor-

ney’s fee to ensure that the fee is a reason-

able one. 

‘‘(12) LIMITATION OF ACTION.—Paragraph (1) 

shall not apply in connection with any ac-

tion commenced after 3 years after the later 

of—

‘‘(A) the date on which the plaintiff first 

knew, or reasonably should have known, of 

the personal injury or death resulting from 

the failure described in paragraph (1), or 

‘‘(B) the date as of which the requirements 

of paragraph (9) are first met. 

‘‘(13) TOLLING PROVISION.—The statute of 

limitations for any cause of action arising 

under State law relating to a denial of a 

claim for benefits that is the subject of an 

action brought in Federal court under this 

subsection shall be tolled until such time as 

the Federal court makes a final disposition, 

including all appeals, of whether such claim 

should properly be within the jurisdiction of 

the Federal court. The tolling period shall be 

determined by the applicable Federal or 

State law, whichever period is greater. 

‘‘(14) PURCHASE OF INSURANCE TO COVER LI-

ABILITY.—Nothing in section 410 shall be con-

strued to preclude the purchase by a group 

health plan of insurance to cover any liabil-

ity or losses arising under a cause of action 

under subsection (a)(1)(C) and this sub-

section.

‘‘(15) EXCLUSION OF DIRECTED RECORD-

KEEPERS.—

‘‘(A) IN GENERAL.—Subject to subparagraph 

(C), paragraph (1) shall not apply with re-

spect to a directed recordkeeper in connec-

tion with a group health plan. 

‘‘(B) DIRECTED RECORDKEEPER.—For pur-

poses of this paragraph, the term ‘directed 

recordkeeper’ means, in connection with a 

group health plan, a person engaged in di-

rected recordkeeping activities pursuant to 

the specific instructions of the plan or the 

employer or other plan sponsor, including 

the distribution of enrollment information 

and distribution of disclosure materials 

under this Act or title I of the Bipartisan Pa-

tient Protection Act and whose duties do not 

include making decisions on claims for bene-

fits.

‘‘(C) LIMITATION.—Subparagraph (A) does 

not apply in connection with any directed 

recordkeeper to the extent that the directed 

recordkeeper fails to follow the specific in-

struction of the plan or the employer or 

other plan sponsor. 

‘‘(16) EXCLUSION OF HEALTH INSURANCE

AGENTS.—Paragraph (1) does not apply with 

respect to a person whose sole involvement 

with the group health plan is providing ad-

vice or administrative services to the em-

ployer or other plan sponsor relating to the 

selection of health insurance coverage of-

fered in connection with the plan. 

‘‘(17) NO EFFECT ON STATE LAW.—No provi-

sion of State law (as defined in section 

514(c)(1)) shall be treated as superseded or 

otherwise altered, amended, modified, invali-

dated, or impaired by reason of the provi-

sions of subsection (a)(1)(C) and this sub-

section.

‘‘(18) RELIEF FROM LIABILITY FOR EMPLOYER

OR OTHER PLAN SPONSOR BY MEANS OF DES-

IGNATED DECISIONMAKER.—

‘‘(A) IN GENERAL.—Notwithstanding the di-

rect participation (as defined in paragraph 

(5)(C)(i)) of an employer or plan sponsor, in 

any case in which there is (or is deemed 

under subparagraph (B) to be) a designated 

decisionmaker under subparagraph (B) that 

meets the requirements of subsection (o)(1) 

for an employer or other plan sponsor— 

‘‘(i) all liability of such employer or plan 

sponsor involved (and any employee of such 

employer or sponsor acting within the scope 

of employment) under this subsection in con-

nection with any participant or beneficiary 

shall be transferred to, and assumed by, the 

designated decisionmaker, and 

‘‘(ii) with respect to such liability, the des-

ignated decisionmaker shall be substituted 

for the employer or sponsor (or employee) in 

the action and may not raise any defense 

that the employer or sponsor (or employee) 

could not raise if such a decisionmaker were 

not so deemed. 

‘‘(B) AUTOMATIC DESIGNATION.—A health in-

surance issuer shall be deemed to be a des-

ignated decisionmaker for purposes of sub-

paragraph (A) with respect to the partici-

pants and beneficiaries of an employer or 

plan sponsor, whether or not the employer or 

plan sponsor makes such a designation, and 

shall be deemed to have assumed uncondi-

tionally all liability of the employer or plan 

sponsor under such designation in accord-

ance with subsection (o), unless the em-

ployer or plan sponsor affirmatively enters 

into a contract to prevent the service of the 

designated decisionmaker. 

‘‘(C) TREATMENT OF CERTAIN TRUST

FUNDS.—For purposes of this paragraph, the 

terms ‘employer’ and ‘plan sponsor’, in con-

nection with the assumption by a designated 

decisionmaker of the liability of employer or 

other plan sponsor pursuant to this para-

graph, shall be construed to include a trust 

fund maintained pursuant to section 302 of 

the Labor Management Relations Act, 1947 

(29 U.S.C. 186) or the Railway Labor Act (45 

U.S.C. 151 et seq.). 

‘‘(19) PREVIOUSLY PROVIDED SERVICES.—

‘‘(A) IN GENERAL.—Except as provided in 

this paragraph, a cause of action shall not 

arise under paragraph (1) where the denial 

involved relates to an item or service that 

has already been fully provided to the partic-

ipant or beneficiary under the plan or cov-

erage and the claim relates solely to the sub-

sequent denial of payment for the provision 

of such item or service. 

‘‘(B) EXCEPTION.—Nothing in subparagraph 

(A) shall be construed to— 

‘‘(i) prohibit a cause of action under para-

graph (1) where the nonpayment involved re-

sults in the participant or beneficiary being 

unable to receive further items or services 

that are directly related to the item or serv-

ice involved in the denial referred to in sub-

paragraph (A) or that are part of a con-

tinuing treatment or series of procedures; or 

‘‘(ii) limit liability that otherwise would 

arise from the provision of the item or serv-

ices or the performance of a medical proce-

dure.

‘‘(20) EXEMPTION FROM PERSONAL LIABILITY

FOR INDIVIDUAL MEMBERS OF BOARDS OF DIREC-

TORS, JOINT BOARDS OF TRUSTEES, ETC.—Any

individual who is— 

‘‘(A) a member of a board of directors of an 

employer or plan sponsor; or 

‘‘(B) a member of an association, com-

mittee, employee organization, joint board 
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of trustees, or other similar group of rep-

resentatives of the entities that are the plan 

sponsor of plan maintained by two or more 

employers and one or more employee organi-

zations;

shall not be personally liable under this sub-

section for conduct that is within the scope 

of employment or of plan-related duties of 

the individuals unless the individual acts in 

a fraudulent manner for personal enrich-

ment.
‘‘(o) REQUIREMENTS FOR DESIGNATED DECI-

SIONMAKERS OF GROUP HEALTH PLANS.—

‘‘(1) IN GENERAL.—For purposes of sub-

section (n)(18) and section 514(d)(9), a des-

ignated decisionmaker meets the require-

ments of this paragraph with respect to any 

participant or beneficiary if— 

‘‘(A) such designation is in such form as 

may be prescribed in regulations of the Sec-

retary,

‘‘(B) the designated decisionmaker— 

‘‘(i) meets the requirements of paragraph 

(2),

‘‘(ii) assumes unconditionally all liability 

of the employer or plan sponsor involved 

(and any employee of such employer or spon-

sor acting within the scope of employment) 

either arising under subsection (n) or arising 

in a cause of action permitted under section 

514(d) in connection with actions (and fail-

ures to act) of the employer or plan sponsor 

(or employee) occurring during the period in 

which the designation under subsection 

(n)(18) or section 514(d)(9) is in effect relating 

to such participant and beneficiary, 

‘‘(iii) agrees to be substituted for the em-

ployer or plan sponsor (or employee) in the 

action and not to raise any defense with re-

spect to such liability that the employer or 

plan sponsor (or employee) may not raise, 

and

‘‘(iv) where paragraph (2)(B) applies, as-

sumes unconditionally the exclusive author-

ity under the group health plan to make 

medically reviewable decisions under the 

plan with respect to such participant or ben-

eficiary, and 

‘‘(C) the designated decisionmaker and the 

participants and beneficiaries for whom the 

decisionmaker has assumed liability are 

identified in the written instrument required 

under section 402(a) and as required under 

section 121(b)(19) of the Bipartisan Patient 

Protection Act. 

Any liability assumed by a designated deci-

sionmaker pursuant to this subsection shall 

be in addition to any liability that it may 

otherwise have under applicable law. 

‘‘(2) QUALIFICATIONS FOR DESIGNATED DECI-

SIONMAKERS.—

‘‘(A) IN GENERAL.—Subject to subparagraph 

(B), an entity is qualified under this para-

graph to serve as a designated decisionmaker 

with respect to a group health plan if the en-

tity has the ability to assume the liability 

described in paragraph (1) with respect to 

participants and beneficiaries under such 

plan, including requirements relating to the 

financial obligation for timely satisfying the 

assumed liability, and maintains with the 

plan sponsor and the Secretary certification 

of such ability. Such certification shall be 

provided to the plan sponsor or named fidu-

ciary and to the Secretary upon designation 

under subsection (n)(18)(B) or section 

517(d)(9)(B) and not less frequently than an-

nually thereafter, or if such designation con-

stitutes a multiyear arrangement, in con-

junction with the renewal of the arrange-

ment.

‘‘(B) SPECIAL QUALIFICATION IN THE CASE OF

CERTAIN REVIEWABLE DECISIONS.—In the case 

of a group health plan that provides benefits 

consisting of medical care to a participant or 

beneficiary only through health insurance 

coverage offered by a single health insurance 

issue, such issuer is the only entity that may 

be qualified under this paragraph to serve as 

a designated decisionmaker with respect to 

such participant or beneficiary, and shall 

serve as the designated decisionmaker unless 

the employer or other plan sponsor acts af-

firmatively to prevent such service. 

‘‘(3) REQUIREMENTS RELATING TO FINANCIAL

OBLIGATIONS.—For purposes of paragraph 

(2)(A), the requirements relating to the fi-

nancial obligation of an entity for liability 

shall include— 

‘‘(A) coverage of such entity under an in-

surance policy or other arrangement, se-

cured and maintained by such entity, to ef-

fectively insure such entity against losses 

arising from professional liability claims, in-

cluding those arising from its service as a 

designated decisionmaker under this part; or 

‘‘(B) evidence of minimum capital and sur-

plus levels that are maintained by such enti-

ty to cover any losses as a result of liability 

arising from its service as a designated deci-

sionmaker under this part. 

The appropriate amounts of liability insur-

ance and minimum capital and surplus levels 

for purposes of subparagraphs (A) and (B) 

shall be determined by an actuary using 

sound actuarial principles and accounting 

practices pursuant to established guidelines 

of the American Academy of Actuaries and 

in accordance with such regulations as the 

Secretary may prescribe and shall be main-

tained throughout the term for which the 

designation is in effect. The provisions of 

this paragraph shall not apply in the case of 

a designated decisionmaker that is a group 

health plan, plan sponsor, or health insur-

ance issuer and that is regulated under Fed-

eral law or a State financial solvency law. 

‘‘(4) LIMITATION ON APPOINTMENT OF TREAT-

ING PHYSICIANS.—A treating physician who 

directly delivered the care, treatment, or 

provided the patient service that is the sub-

ject of a cause of action by a participant or 

beneficiary under subsection (n) or section 

514(d) may not be designated as a designated 

decisionmaker under this subsection with re-

spect to such participant or beneficiary.’’. 

(2) CONFORMING AMENDMENT.—Section

502(a)(1) of such Act (29 U.S.C. 1132(a)(1)) is 

amended—

(A) by striking ‘‘or’’ at the end of subpara-

graph (A); 

(B) in subparagraph (B), by striking 

‘‘plan;’’ and inserting ‘‘plan, or’’; and 

(C) by adding at the end the following new 

subparagraph:

‘‘(C) for the relief provided for in sub-

section (n) of this section.’’. 
(b) RULES RELATING TO ERISA PREEMP-

TION.—Section 514 of the Employee Retire-

ment Income Security Act of 1974 (29 U.S.C. 

1144) is amended— 

(1) by redesignating subsection (d) as sub-

section (f); and 

(2) by inserting after subsection (c) the fol-

lowing new subsections: 
‘‘(d) PREEMPTION NOT TO APPLY TO CAUSES

OF ACTION UNDER STATE LAW INVOLVING

MEDICALLY REVIEWABLE DECISION.—

‘‘(1) NON-PREEMPTION OF CERTAIN CAUSES OF

ACTION.—

‘‘(A) IN GENERAL.—Except as provided in 

this subsection, nothing in this title (includ-

ing section 502) shall be construed to super-

sede or otherwise alter, amend, modify, in-

validate, or impair any cause of action under 

State law of a participant or beneficiary 

under a group health plan (or the estate of 

such a participant or beneficiary) against 

the plan, the plan sponsor, any health insur-

ance issuer offering health insurance cov-

erage in connection with the plan, or any 

managed care entity in connection with the 

plan to recover damages resulting from per-

sonal injury or for wrongful death if such 

cause of action arises by reason of a medi-

cally reviewable decision. 

‘‘(B) MEDICALLY REVIEWABLE DECISION.—

For purposes of subparagraph (A), the term 

‘medically reviewable decision’ means a de-

nial of a claim for benefits under the plan 

which is described in section 104(d)(2) of the 

Bipartisan Patient Protection Act (relating 

to medically reviewable decisions). 

‘‘(C) LIMITATION ON PUNITIVE DAMAGES.—

‘‘(i) IN GENERAL.—Except as provided in 

clauses (ii) and (iii), with respect to a cause 

of action described in subparagraph (A) 

brought with respect to a participant or ben-

eficiary, State law is superseded insofar as it 

provides any punitive, exemplary, or similar 

damages if, as of the time of the personal in-

jury or death, all the requirements of the fol-

lowing sections of the Bipartisan Patient 

Protection Act were satisfied with respect to 

the participant or beneficiary: 

‘‘(I) Section 102 (relating to procedures for 

initial claims for benefits and prior author-

ization determinations). 

‘‘(II) Section 103 of such Act (relating to 

internal appeals of claims denials). 

‘‘(III) Section 104 of such Act (relating to 

independent external appeals procedures). 

‘‘(ii) EXCEPTION FOR CERTAIN ACTIONS FOR

WRONGFUL DEATH.—Clause (i) shall not apply 

with respect to an action for wrongful death 

if the applicable State law provides (or has 

been construed to provide) for damages in 

such an action which are only punitive or ex-

emplary in nature. 

‘‘(iii) EXCEPTION FOR WILLFUL OR WANTON

DISREGARD FOR THE RIGHTS OR SAFETY OF OTH-

ERS.—Clause (i) shall not apply with respect 

to any cause of action described in subpara-

graph (A) if, in such action, the plaintiff es-

tablishes by clear and convincing evidence 

that conduct carried out by the defendant 

with willful or wanton disregard for the 

rights or safety of others was a proximate 

cause of the personal injury or wrongful 

death that is the subject of the action. 

‘‘(2) DEFINITIONS AND RELATED RULES.—For

purposes of this subsection and subsection 

(e)—

‘‘(A) TREATMENT OF EXCEPTED BENEFITS.—

Under section 154(a) of the Bipartisan Pa-

tient Protection Act, the provisions of this 

subsection do not apply to certain excepted 

benefits.

‘‘(B) PERSONAL INJURY.—The term ‘per-

sonal injury’ means a physical injury and in-

cludes an injury arising out of the treatment 

(or failure to treat) a mental illness or dis-

ease.

‘‘(C) CLAIM FOR BENEFIT; DENIAL.—The

terms ‘claim for benefits’ and ‘denial of a 

claim for benefits’ shall have the meaning 

provided such terms under section 102(e) of 

the Bipartisan Patient Protection Act. 

‘‘(D) MANAGED CARE ENTITY.—

‘‘(i) IN GENERAL.—The term ‘managed care 

entity’ means, in connection with a group 

health plan and subject to clause (ii), any en-

tity that is involved in determining the man-

ner in which or the extent to which items or 

services (or reimbursement therefor) are to 

be provided as benefits under the plan. 

‘‘(ii) TREATMENT OF TREATING PHYSICIANS,

OTHER TREATING HEALTH CARE PROFES-

SIONALS, AND TREATING HOSPITALS.—Such

term does not include a treating physician or 

other treating health care professional (as 
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defined in section 502(n)(6)(B)(i)) of the par-

ticipant or beneficiary and also does not in-

clude a treating hospital insofar as it is act-

ing solely in the capacity of providing treat-

ment or care to the participant or bene-

ficiary. Nothing in the preceding sentence 

shall be construed to preempt vicarious li-

ability of any plan, plan sponsor, health in-

surance issuer, or managed care entity. 

‘‘(3) EXCLUSION OF EMPLOYERS AND OTHER

PLAN SPONSORS.—

‘‘(A) CAUSES OF ACTION AGAINST EMPLOYERS

AND PLAN SPONSORS PRECLUDED.—Subject to 

subparagraph (B), paragraph (1) does not 

apply with respect to— 

‘‘(i) any cause of action against an em-

ployer or other plan sponsor maintaining the 

plan (or against an employee of such an em-

ployer or sponsor acting within the scope of 

employment), or 

‘‘(ii) a right of recovery, indemnity, or con-

tribution by a person against an employer or 

other plan sponsor (or such an employee) for 

damages assessed against the person pursu-

ant to a cause of action to which paragraph 

(1) applies. 

‘‘(B) CERTAIN CAUSES OF ACTION PER-

MITTED.—Notwithstanding subparagraph (A), 

paragraph (1) applies with respect to any 

cause of action that is brought by a partici-

pant or beneficiary under a group health 

plan (or the estate of such a participant or 

beneficiary) to recover damages resulting 

from personal injury or for wrongful death 

against any employer or other plan sponsor 

maintaining the plan (or against an em-

ployee of such an employer or sponsor acting 

within the scope of employment) if such 

cause of action arises by reason of a medi-

cally reviewable decision, to the extent that 

there was direct participation by the em-

ployer or other plan sponsor (or employee) in 

the decision. 

‘‘(C) DIRECT PARTICIPATION.—

‘‘(i) DIRECT PARTICIPATION IN DECISIONS.—

For purposes of subparagraph (B), the term 

‘direct participation’ means, in connection 

with a decision described in subparagraph 

(B), the actual making of such decision or 

the actual exercise of control in making such 

decision or in the conduct constituting the 

failure.

‘‘(ii) RULES OF CONSTRUCTION.—For pur-

poses of clause (i), the employer or plan 

sponsor (or employee) shall not be construed 

to be engaged in direct participation because 

of any form of decisionmaking or other con-

duct that is merely collateral or precedent 

to the decision described in subparagraph (B) 

on a particular claim for benefits of a par-

ticular participant or beneficiary, including 

(but not limited to)— 

‘‘(I) any participation by the employer or 

other plan sponsor (or employee) in the se-

lection of the group health plan or health in-

surance coverage involved or the third party 

administrator or other agent; 

‘‘(II) any engagement by the employer or 

other plan sponsor (or employee) in any cost- 

benefit analysis undertaken in connection 

with the selection of, or continued mainte-

nance of, the plan or coverage involved; 

‘‘(III) any participation by the employer or 

other plan sponsor (or employee) in the proc-

ess of creating, continuing, modifying, or 

terminating the plan or any benefit under 

the plan, if such process was not substan-

tially focused solely on the particular situa-

tion of the participant or beneficiary re-

ferred to in paragraph (1)(A); and 

‘‘(IV) any participation by the employer or 

other plan sponsor (or employee) in the de-

sign of any benefit under the plan, including 

the amount of copayment and limits con-

nected with such benefit. 

‘‘(iv) IRRELEVANCE OF CERTAIN COLLATERAL

EFFORTS MADE BY EMPLOYER OR PLAN SPON-

SOR.—For purposes of this subparagraph, an 

employer or plan sponsor shall not be treat-

ed as engaged in direct participation in a de-

cision with respect to any claim for benefits 

or denial thereof in the case of any par-

ticular participant or beneficiary solely by 

reason of— 

‘‘(I) any efforts that may have been made 

by the employer or plan sponsor to advocate 

for authorization of coverage for that or any 

other participant or beneficiary (or any 

group of participants or beneficiaries), or 

‘‘(II) any provision that may have been 

made by the employer or plan sponsor for 

benefits which are not covered under the 

terms and conditions of the plan for that or 

any other participant or beneficiary (or any 

group of participants or beneficiaries). 

‘‘(4) REQUIREMENT OF EXHAUSTION.—

‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (D), a cause of action may not 

be brought under paragraph (1) in connection 

with any denial of a claim for benefits of any 

individual until all administrative processes 

under sections 102, 103, and 104 of the Bipar-

tisan Patient Protection Act (if applicable) 

have been exhausted. 

‘‘(B) LATE MANIFESTATION OF INJURY.—

‘‘(i) IN GENERAL.—A participant or bene-

ficiary shall not be precluded from pursuing 

a review under section 104 of the Bipartisan 

Patient Protection Act regarding an injury 

that such participant or beneficiary has ex-

perienced if the external review entity first 

determines that the injury of such partici-

pant or beneficiary is a late manifestation of 

an earlier injury. 

‘‘(ii) DEFINITION.—In this subparagraph, 

the term ‘late manifestation of an earlier in-

jury’ means an injury sustained by the par-

ticipant or beneficiary which was not known, 

and should not have been known, by such 

participant or beneficiary by the latest date 

that the requirements of subparagraph (A) 

should have been met regarding the claim for 

benefits which was denied. 

‘‘(C) EXCEPTION FOR NEEDED CARE.—A par-

ticipant or beneficiary may seek relief exclu-

sively in Federal court under subsection 

502(a)(1)(B) prior to the exhaustion of admin-

istrative remedies under sections 102, 103, or 

104 of the Bipartisan Patient Protection Act 

(as required under subparagraph (A)) if it is 

demonstrated to the court that the exhaus-

tion of such remedies would cause irrep-

arable harm to the health of the participant 

or beneficiary. Notwithstanding the award-

ing of relief under subsection 502(a)(1)(B) 

pursuant to this subparagraph, no relief 

shall be available as a result of, or arising 

under, paragraph (1)(A) unless the require-

ments of subparagraph (A) are met. 

‘‘(D) FAILURE TO REVIEW.—

‘‘(i) IN GENERAL.—If the external review en-

tity fails to make a determination within 

the time required under section 

104(e)(1)(A)(i), a participant or beneficiary 

may bring an action under section 514(d) 

after 10 additional days after the date on 

which such time period has expired and the 

filing of such action shall not affect the duty 

of the independent medical reviewer (or re-

viewers) to make a determination pursuant 

to section 104(e)(1)(A)(i). 

‘‘(ii) EXPEDITED DETERMINATION.—If the ex-

ternal review entity fails to make a deter-

mination within the time required under sec-

tion 104(e)(1)(A)(ii), a participant or bene-

ficiary may bring an action under this sub-

section and the filing of such an action shall 

not affect the duty of the independent med-

ical reviewer (or reviewers) to make a deter-

mination pursuant to section 104(e)(1)(A)(ii). 

‘‘(E) RECEIPT OF BENEFITS DURING APPEALS

PROCESS.—Receipt by the participant or ben-

eficiary of the benefits involved in the claim 

for benefits during the pendency of any ad-

ministrative processes referred to in sub-

paragraph (A) or of any action commenced 

under this subsection— 

‘‘(i) shall not preclude continuation of all 

such administrative processes to their con-

clusion if so moved by any party, and 

‘‘(ii) shall not preclude any liability under 

subsection (a)(1)(C) and this subsection in 

connection with such claim. 

‘‘(F) ADMISSIBLE.—Any determination 

made by a reviewer in an administrative pro-

ceeding under section 104 of the Bipartisan 

Patient Protection Act shall be admissible 

in any Federal or State court proceeding and 

shall be presented to the trier of fact. 

‘‘(5) TOLLING PROVISION.—The statute of 

limitations for any cause of action arising 

under section 502(n) relating to a denial of a 

claim for benefits that is the subject of an 

action brought in State court shall be tolled 

until such time as the State court makes a 

final disposition, including all appeals, of 

whether such claim should properly be with-

in the jurisdiction of the State court. The 

tolling period shall be determined by the ap-

plicable Federal or State law, whichever pe-

riod is greater. 

‘‘(6) EXCLUSION OF DIRECTED RECORD-

KEEPERS.—

‘‘(A) IN GENERAL.—Subject to subparagraph 

(C), paragraph (1) shall not apply with re-

spect to a directed recordkeeper in connec-

tion with a group health plan. 

‘‘(B) DIRECTED RECORDKEEPER.—For pur-

poses of this paragraph, the term ‘directed 

recordkeeper’ means, in connection with a 

group health plan, a person engaged in di-

rected recordkeeping activities pursuant to 

the specific instructions of the plan or the 

employer or other plan sponsor, including 

the distribution of enrollment information 

and distribution of disclosure materials 

under this Act or title I of the Bipartisan Pa-

tient Protection Act and whose duties do not 

include making decisions on claims for bene-

fits.

‘‘(C) LIMITATION.—Subparagraph (A) does 

not apply in connection with any directed 

recordkeeper to the extent that the directed 

recordkeeper fails to follow the specific in-

struction of the plan or the employer or 

other plan sponsor. 

‘‘(7) CONSTRUCTION.—Nothing in this sub-

section shall be construed as— 

‘‘(A) saving from preemption a cause of ac-

tion under State law for the failure to pro-

vide a benefit for an item or service which is 

specifically excluded under the group health 

plan involved, except to the extent that— 

‘‘(i) the application or interpretation of the 

exclusion involves a determination described 

in section 104(d)(2) of the Bipartisan Patient 

Protection Act, or 

‘‘(ii) the provision of the benefit for the 

item or service is required under Federal law 

or under applicable State law consistent 

with subsection (b)(2)(B); 

‘‘(B) preempting a State law which re-

quires an affidavit or certificate of merit in 

a civil action; 

‘‘(C) affecting a cause of action or remedy 

under State law in connection with the pro-

vision or arrangement of excepted benefits 

(as defined in section 733(c)), other than 

those described in section 733(c)(2)(A); or 

‘‘(D) affecting a cause of action under 

State law other than a cause of action de-

scribed in paragraph (1)(A). 

‘‘(8) PURCHASE OF INSURANCE TO COVER LI-

ABILITY.—Nothing in section 410 shall be con-

strued to preclude the purchase by a group 
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health plan of insurance to cover any liabil-

ity or losses arising under a cause of action 

described in paragraph (1)(A). 

‘‘(9) RELIEF FROM LIABILITY FOR EMPLOYER

OR OTHER PLAN SPONSOR BY MEANS OF DES-

IGNATED DECISIONMAKER.—

‘‘(A) IN GENERAL.—Paragraph (1) shall not 

apply with respect to any cause of action de-

scribed in paragraph (1)(A) under State law 

insofar as such cause of action provides for 

liability with respect to a participant or ben-

eficiary of an employer or plan sponsor (or 

an employee of such employer or sponsor 

acting within the scope of employment), if 

with respect to the employer or plan sponsor 

there is (or is deemed under subparagraph 

(B) to be) a designated decisionmaker that 

meets the requirements of section 502(o)(1) 

with respect to such participant or bene-

ficiary. Such paragraph (1) shall apply with 

respect to any cause of action described in 

paragraph (1)(A) under State law against the 

designated decisionmaker of such employer 

or other plan sponsor with respect to the 

participant or beneficiary. 

‘‘(B) AUTOMATIC DESIGNATION.—A health in-

surance issuer shall be deemed to be a des-

ignated decisionmaker for purposes of sub-

paragraph (A) with respect to the partici-

pants and beneficiaries of an employer or 

plan sponsor, whether or not the employer or 

plan sponsor makes such a designation, and 

shall be deemed to have assumed uncondi-

tionally all liability of the employer or plan 

sponsor under such designation in accord-

ance with subsection (o), unless the em-

ployer or plan sponsor affirmatively enters 

into a contract to prevent the service of the 

designated decisionmaker. 

‘‘(C) TREATMENT OF CERTAIN TRUST

FUNDS.—For purposes of this paragraph, the 

terms ‘employer’ and ‘plan sponsor’, in con-

nection with the assumption by a designated 

decisionmaker of the liability of employer or 

other plan sponsor pursuant to this para-

graph, shall be construed to include a trust 

fund maintained pursuant to section 302 of 

the Labor Management Relations Act, 1947 

(29 U.S.C. 186) or the Railway Labor Act (45 

U.S.C. 151 et seq.). 

‘‘(10) PREVIOUSLY PROVIDED SERVICES.—

‘‘(A) IN GENERAL.—Except as provided in 

this paragraph, a cause of action shall not 

arise under paragraph (1) where the denial 

involved relates to an item or service that 

has already been fully provided to the partic-

ipant or beneficiary under the plan or cov-

erage and the claim relates solely to the sub-

sequent denial of payment for the provision 

of such item or service. 

‘‘(B) EXCEPTION.—Nothing in subparagraph 

(A) shall be construed to— 

‘‘(i) prohibit a cause of action under para-

graph (1) where the nonpayment involved re-

sults in the participant or beneficiary being 

unable to receive further items or services 

that are directly related to the item or serv-

ice involved in the denial referred to in sub-

paragraph (A) or that are part of a con-

tinuing treatment or series of procedures; 

‘‘(ii) prohibit a cause of action under para-

graph (1) relating to quality of care; or 

‘‘(iii) limit liability that otherwise would 

arise from the provision of the item or serv-

ices or the performance of a medical proce-

dure.

‘‘(11) EXEMPTION FROM PERSONAL LIABILITY

FOR INDIVIDUAL MEMBERS OF BOARDS OF DIREC-

TORS, JOINT BOARDS OF TRUSTEES, ETC.—Any

individual who is— 

‘‘(A) a member of a board of directors of an 

employer or plan sponsor; or 

‘‘(B) a member of an association, com-

mittee, employee organization, joint board 

of trustees, or other similar group of rep-

resentatives of the entities that are the plan 

sponsor of plan maintained by two or more 

employers and one or more employee organi-

zations;

shall not be personally liable under this sub-

section for conduct that is within the scope 

of employment or of plan-related duties of 

the individuals unless the individual acts in 

a fraudulent manner for personal enrich-

ment.

‘‘(12) CHOICE OF LAW.—A cause of action 

brought under paragraph (1) shall be gov-

erned by the law (including choice of law 

rules) of the State in which the plaintiff re-

sides.

‘‘(13) LIMITATION ON ATTORNEYS’ FEES.—

‘‘(A) IN GENERAL.—Notwithstanding any 

other provision of law, or any arrangement, 

agreement, or contract regarding an attor-

ney’s fee, the amount of an attorney’s con-

tingency fee allowable for a cause of action 

brought under paragraph (1) shall not exceed 
1⁄3 of the total amount of the plaintiff’s re-

covery (not including the reimbursement of 

actual out-of-pocket expenses of the attor-

ney).

‘‘(B) DETERMINATION BY COURT.—The last 

court in which the action was pending upon 

the final disposition, including all appeals, of 

the action may review the attorney’s fee to 

ensure that the fee is a reasonable one. 

‘‘(C) NO PREEMPTION OF STATE LAW.—Sub-

paragraph (A) shall not apply with respect to 

a cause of action under paragraph (1) that is 

brought in a State that has a law or frame-

work of laws with respect to the amount of 

an attorney’s contingency fee that may be 

incurred for the representation of a partici-

pant or beneficiary (or the estate of such 

participant or beneficiary) who brings such a 

cause of action. 
‘‘(e) RULES OF CONSTRUCTION RELATING TO

HEALTH CARE.—Nothing in this title shall be 
construed as— 

‘‘(1) affecting any State law relating to the 

practice of medicine or the provision of, or 

the failure to provide, medical care, or af-

fecting any action (whether the liability is 

direct or vicarious) based upon such a State 

law,

‘‘(2) superseding any State law permitted 

under section 152(b)(1)(A) of the Bipartisan 

Patient Protection Act, or 

‘‘(3) affecting any applicable State law 

with respect to limitations on monetary 

damages.
‘‘(f) NO RIGHT OF ACTION FOR RECOVERY, IN-

DEMNITY, OR CONTRIBUTION BY ISSUERS

AGAINST TREATING HEALTH CARE PROFES-
SIONALS AND TREATING HOSPITALS.—In the 
case of any care provided, or any treatment 
decision made, by the treating health care 
professional or the treating hospital of a par-
ticipant or beneficiary under a group health 
plan which consists of medical care provided 
under such plan, any cause of action under 
State law against the treating health care 
professional or the treating hospital by the 
plan or a health insurance issuer providing 
health insurance coverage in connection 
with the plan for recovery, indemnity, or 
contribution in connection with such care 
(or any medically reviewable decision made 
in connection with such care) or such treat-
ment decision is superseded.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to acts and 
omissions (from which a cause of action 
arises) occurring on or after the applicable 
effective under section 601. 

SEC. 403. LIMITATION ON CERTAIN CLASS AC-
TION LITIGATION. 

Section 502 of the Employee Retirement 
Income Security Act of 1974 (29 U.S.C. 1132), 

as amended by section 402, is further amend-

ed by adding at the end the following: 
‘‘(p) LIMITATION ON CLASS ACTION LITIGA-

TION.—

‘‘(1) IN GENERAL.—Any claim or cause of ac-

tion that is maintained under this section in 

connection with a group health plan, or 

health insurance coverage issued in connec-

tion with a group health plan, as a class ac-

tion, derivative action, or as an action on be-

half of any group of 2 or more claimants, 

may be maintained only if the class, the de-

rivative claimant, or the group of claimants 

is limited to the participants or beneficiaries 

of a group health plan established by only 1 

plan sponsor. No action maintained by such 

class, such derivative claimant, or such 

group of claimants may be joined in the 

same proceeding with any action maintained 

by another class, derivative claimant, or 

group of claimants or consolidated for any 

purpose with any other proceeding. In this 

paragraph, the terms ‘group health plan’ and 

‘health insurance coverage’ have the mean-

ings given such terms in section 733. 

‘‘(2) EFFECTIVE DATE.—This subsection 

shall apply to all civil actions that are filed 

on or after January 1, 2002.’’. 

SEC. 404. LIMITATIONS ON ACTIONS. 
Section 502 of the Employee Retirement 

Income Security Act of 1974 (29 U.S.C. 1132) 

(as amended by section 402(a)) is amended 

further by adding at the end the following 

new subsection: 
‘‘(q) LIMITATIONS ON ACTIONS RELATING TO

GROUP HEALTH PLANS.—

‘‘(1) IN GENERAL.—Except as provided in 

paragraph (2), no action may be brought 

under subsection (a)(1)(B), (a)(2), or (a)(3) by 

a participant or beneficiary seeking relief 

based on the application of any provision in 

section 101, subtitle B, or subtitle D of title 

I of the Bipartisan Patient Protection Act 

(as incorporated under section 714). 

‘‘(2) CERTAIN ACTIONS ALLOWABLE.—An ac-

tion may be brought under subsection 

(a)(1)(B), (a)(2), or (a)(3) by a participant or 

beneficiary seeking relief based on the appli-

cation of section 101, 113, 114, 115, 116, 117, 

118(a)(3), 119, or 120 of the Bipartisan Patient 

Protection Act (as incorporated under sec-

tion 714) to the individual circumstances of 

that participant or beneficiary, except that— 

‘‘(A) such an action may not be brought or 

maintained as a class action; and 

‘‘(B) in such an action, relief may only pro-

vide for the provision of (or payment of) ben-

efits, items, or services denied to the indi-

vidual participant or beneficiary involved 

(and for attorney’s fees and the costs of the 

action, at the discretion of the court) and 

shall not provide for any other relief to the 

participant or beneficiary or for any relief to 

any other person. 

‘‘(3) OTHER PROVISIONS UNAFFECTED.—Noth-

ing in this subsection shall be construed as 

affecting subsections (a)(1)(C) and (n) or sec-

tion 514(d). 

‘‘(4) ENFORCEMENT BY SECRETARY UNAF-

FECTED.—Nothing in this subsection shall be 

construed as affecting any action brought by 

the Secretary.’’. 

SEC. 405. COOPERATION BETWEEN FEDERAL AND 
STATE AUTHORITIES. 

Subpart C of part 7 of subtitle B of title I 

of the Employee Retirement Income Secu-

rity Act of 1974 (29 U.S.C. 1191 et seq.) is 

amended by adding at the end the following 

new section: 

‘‘SEC. 735. COOPERATION BETWEEN FEDERAL 
AND STATE AUTHORITIES. 

‘‘(a) AGREEMENT WITH STATES.—A State 

may enter into an agreement with the Sec-

retary for the delegation to the State of 
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some or all of the Secretary’s authority 

under this title to enforce the requirements 

applicable under title I of the Bipartisan Pa-

tient Protection Act with respect to health 

insurance coverage offered by a health insur-

ance issuer and with respect to a group 

health plan that is a non-Federal govern-

mental plan. 

‘‘(b) DELEGATIONS.—Any department, agen-

cy, or instrumentality of a State to which 

authority is delegated pursuant to an agree-

ment entered into under this section may, if 

authorized under State law and to the extent 

consistent with such agreement, exercise the 

powers of the Secretary under this title 

which relate to such authority.’’. 

SEC. 406. SENSE OF THE SENATE CONCERNING 
THE IMPORTANCE OF CERTAIN UN-
PAID SERVICES. 

It is the sense of the Senate that the court 

should consider the loss of a nonwage earn-

ing spouse or parent as an economic loss for 

the purposes of this section. Furthermore, 

the court should define the compensation for 

the loss not as minimum services, but, rath-

er, in terms that fully compensate for the 

true and whole replacement cost to the fam-

ily.

TITLE V—AMENDMENTS TO THE 
INTERNAL REVENUE CODE OF 1986 

Subtitle A—Application of Patient Protection 
Provisions

SEC. 501. APPLICATION TO GROUP HEALTH 
PLANS UNDER THE INTERNAL REV-
ENUE CODE OF 1986. 

Subchapter B of chapter 100 of the Internal 

Revenue Code of 1986 is amended— 

(1) in the table of sections, by inserting 

after the item relating to section 9812 the 

following new item: 

‘‘Sec. 9813. Standard relating to patients’ 

bill of rights.’’; 

and

(2) by inserting after section 9812 the fol-

lowing:

‘‘SEC. 9813. STANDARD RELATING TO PATIENTS’ 
BILL OF RIGHTS. 

‘‘A group health plan shall comply with 

the requirements of title I of the Bipartisan 

Patient Protection Act (as in effect as of the 

date of the enactment of such Act), and such 

requirements shall be deemed to be incor-

porated into this section.’’. 

SEC. 502. CONFORMING ENFORCEMENT FOR 
WOMEN’S HEALTH AND CANCER 
RIGHTS.

Subchapter B of chapter 100 of the Internal 

Revenue Code of 1986, as amended by section 

501, is further amended— 

(1) in the table of sections, by inserting 

after the item relating to section 9813 the 

following new item: 

‘‘Sec. 9814. Standard relating to women’s 

health and cancer rights.’’; 

and

(2) by inserting after section 9813 the fol-

lowing:

‘‘SEC. 9814. STANDARD RELATING TO WOMEN’S 
HEALTH AND CANCER RIGHTS. 

‘‘The provisions of section 713 of the Em-

ployee Retirement Income Security Act of 

1974 (as in effect as of the date of the enact-

ment of this section) shall apply to group 

health plans as if included in this sub-

chapter.’’.

Subtitle B—Health Care Coverage Access Tax 
Incentives

SEC. 511. EXPANDED AVAILABILITY OF ARCHER 
MSAS.

(a) EXTENSION OF PROGRAM.—Paragraphs

(2) and (3)(B) of section 220(i) of the Internal 

Revenue Code of 1986 (defining cut-off year) 

are each amended by striking ‘‘2002’’ each 

place it appears and inserting ‘‘2004’’. 

(b) INCREASE IN NUMBER OF PERMITTED AC-

COUNT PARTICIPANTS.—

(1) IN GENERAL.—Subsection (j) of section 

220 of such Code is amended by redesignating 

paragraphs (3), (4), and (5) as paragraphs (4), 

(5), and (6) and by inserting after paragraph 

(2) the following new paragraph: 

‘‘(3) DETERMINATION OF WHETHER LIMIT EX-

CEEDED FOR YEARS AFTER 2001.—

‘‘(A) IN GENERAL.—The numerical limita-

tion for any year after 2001 is exceeded if the 

sum of— 

‘‘(i) the number of Archer MSA returns 

filed on or before April 15 of such calendar 

year for taxable years ending with or within 

the preceding calendar year, plus 

‘‘(ii) the Secretary’s estimate (determined 

on the basis of the returns described in 

clause (i)) of the number of Archer MSA re-

turns for such taxable years which will be 

filed after such date, exceeds 1,000,000. For 

purposes of the preceding sentence, the term 

‘Archer MSA return’ means any return on 

which any exclusion is claimed under section 

106(b) or any deduction is claimed under this 

section.

‘‘(B) ALTERNATIVE COMPUTATION OF LIMITA-

TION.—The numerical limitation for any year 

after 2001 is also exceeded if the sum of— 

‘‘(i) 90 percent of the sum determined 

under subparagraph (A) for such calendar 

year, plus 

‘‘(ii) the product of 2.5 and the number of 

medical savings accounts established during 

the portion of such year preceding July 1 

(based on the reports required under para-

graph (5)) for taxable years beginning in such 

year,

exceeds 1,000,000’’. 

(2) CONFORMING AMENDMENTS.—

(A) Clause (ii) of section 220(j)(2)(B) of such 

Code is amended by striking ‘‘paragraph (4)’’ 

and inserting ‘‘paragraph (5)’’. 

(B) Subparagraph (A) of section 220(j)(4) of 

such Code is amended by striking ‘‘and 2001’’ 

and inserting ‘‘2001, 2002, and 2003’’. 

(c) INCREASE IN SIZE OF ELIGIBLE EMPLOY-

ERS.—Subparagraph (A) of section 220(c)(4) of 

such Code is amended by striking ‘‘50 or 

fewer employees’’ and inserting ‘‘100 or fewer 

employees’’.

(d) EFFECTIVE DATE.—The amendments 

made by this section shall take effect on the 

date of the enactment of this Act. 

(e) GAO STUDY.—Not later than 1 year 

after the date of the enactment of this Act, 

the Comptroller General of the United States 

shall prepare and submit a report to the 

Committee on Ways and Means of the House 

of Representatives and the Committee on Fi-

nance of the Senate on the impact of Archer 

MSAs on the cost of conventional insurance 

(especially in those areas where there are 

higher numbers of such accounts) and on ad-

verse selection and health care costs. 

SEC. 512. DEDUCTION FOR 100 PERCENT OF 
HEALTH INSURANCE COSTS OF 
SELF-EMPLOYED INDIVIDUALS. 

(a) IN GENERAL.—Paragraph (1) of section 

162(l) of the Internal Revenue Code of 1986 is 

amended to read as follows: 

‘‘(1) ALLOWANCE OF DEDUCTION.—In the case 

of an individual who is an employee within 

the meaning of section 401(c)(1), there shall 

be allowed as a deduction under this section 

an amount equal to 100 percent of the 

amount paid during the taxable year for in-

surance which constitutes medical care for 

the taxpayer and the taxpayer’s spouse and 

dependents.’’.

(b) EFFECTIVE DATE.—The amendment 

made by this section shall apply to taxable 

years beginning after December 31, 2001. 

SEC. 513. CREDIT FOR HEALTH INSURANCE EX-
PENSES OF SMALL BUSINESSES. 

(a) IN GENERAL.—Subpart D of part IV of 

subchapter A of chapter 1 of the Internal 

Revenue Code of 1986 (relating to business-re-

lated credits) is amended by adding at the 

end the following: 

‘‘SEC. 45E. SMALL BUSINESS HEALTH INSURANCE 
EXPENSES.

‘‘(a) GENERAL RULE.—For purposes of sec-

tion 38, in the case of a small employer, the 

health insurance credit determined under 

this section for the taxable year is an 

amount equal to the applicable percentage of 

the expenses paid by the taxpayer during the 

taxable year for health insurance coverage 

for such year provided under a new health 

plan for employees of such employer. 
‘‘(b) APPLICABLE PERCENTAGE.—For pur-

poses of subsection (a), the applicable per-

centage is— 

‘‘(1) in the case of insurance purchased as 

a member of a qualified health benefit pur-

chasing coalition (as defined in section 9841), 

30 percent, and 

‘‘(2) in the case of insurance not described 

in paragraph (1), 20 percent. 
‘‘(c) LIMITATIONS.—

‘‘(1) PER EMPLOYEE DOLLAR LIMITATION.—

The amount of expenses taken into account 

under subsection (a) with respect to any em-

ployee for any taxable year shall not ex-

ceed—

‘‘(A) $2,000 in the case of self-only cov-

erage, and 

‘‘(B) $5,000 in the case of family coverage. 

In the case of an employee who is covered by 

a new health plan of the employer for only a 

portion of such taxable year, the limitation 

under the preceding sentence shall be an 

amount which bears the same ratio to such 

limitation (determined without regard to 

this sentence) as such portion bears to the 

entire taxable year. 

‘‘(2) PERIOD OF COVERAGE.—Expenses may 

be taken into account under subsection (a) 

only with respect to coverage for the 4-year 

period beginning on the date the employer 

establishes a new health plan. 
‘‘(d) DEFINITIONS.—For purposes of this sec-

tion—

‘‘(1) HEALTH INSURANCE COVERAGE.—The

term ‘health insurance coverage’ has the 

meaning given such term by section 

9832(b)(1).

‘‘(2) NEW HEALTH PLAN.—

‘‘(A) IN GENERAL.—The term ‘new health 

plan’ means any arrangement of the em-

ployer which provides health insurance cov-

erage to employees if— 

‘‘(i) such employer (and any predecessor 

employer) did not establish or maintain such 

arrangement (or any similar arrangement) 

at any time during the 2 taxable years end-

ing prior to the taxable year in which the 

credit under this section is first allowed, and 

‘‘(ii) such arrangement provides health in-

surance coverage to at least 70 percent of the 

qualified employees of such employer. 

‘‘(B) QUALIFIED EMPLOYEE.—

‘‘(i) IN GENERAL.—The term ‘qualified em-

ployee’ means any employee of an employer 

if the annual rate of such employee’s com-

pensation (as defined in section 414(s)) ex-

ceeds $10,000. 

‘‘(ii) TREATMENT OF CERTAIN EMPLOYEES.—

The term ‘employee’ shall include a leased 

employee within the meaning of section 

414(n).

‘‘(3) SMALL EMPLOYER.—The term ‘small 

employer’ has the meaning given to such 
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term by section 4980D(d)(2); except that only 

qualified employees shall be taken into ac-

count.
‘‘(e) SPECIAL RULES.—

‘‘(1) CERTAIN RULES MADE APPLICABLE.—For

purposes of this section, rules similar to the 

rules of section 52 shall apply. 

‘‘(2) AMOUNTS PAID UNDER SALARY REDUC-

TION ARRANGEMENTS.—No amount paid or in-

curred pursuant to a salary reduction ar-

rangement shall be taken into account under 

subsection (a). 
‘‘(f) TERMINATION.—This section shall not 

apply to expenses paid or incurred by an em-
ployer with respect to any arrangement es-
tablished on or after January 1, 2010.’’. 

(b) CREDIT TO BE PART OF GENERAL BUSI-
NESS CREDIT.—Section 38(b) of such Code (re-
lating to current year business credit) is 
amended by striking ‘‘plus’’ at the end of 
paragraph (12), by striking the period at the 
end of paragraph (13) and inserting ‘‘, plus’’, 
and by adding at the end the following: 

‘‘(14) in the case of a small employer (as de-

fined in section 45E(d)(3)), the health insur-

ance credit determined under section 

45E(a).’’.
(c) NO CARRYBACKS.—Subsection (d) of sec-

tion 39 of such Code (relating to carryback 
and carryforward of unused credits) is 
amended by adding at the end the following: 

‘‘(10) NO CARRYBACK OF SECTION 45E CREDIT

BEFORE EFFECTIVE DATE.—No portion of the 

unused business credit for any taxable year 

which is attributable to the employee health 

insurance expenses credit determined under 

section 45E may be carried back to a taxable 

year ending before the date of the enactment 

of section 45E.’’. 
(d) DENIAL OF DOUBLE BENEFIT.—Section

280C of such Code is amended by adding at 
the end the following new subsection: 

‘‘(d) CREDIT FOR SMALL BUSINESS HEALTH

INSURANCE EXPENSES.—

‘‘(1) IN GENERAL.—No deduction shall be al-

lowed for that portion of the expenses (other-

wise allowable as a deduction) taken into ac-

count in determining the credit under sec-

tion 45E for the taxable year which is equal 

to the amount of the credit determined for 

such taxable year under section 45E(a). 

‘‘(2) CONTROLLED GROUPS.—Persons treated 

as a single employer under subsection (a) or 

(b) of section 52 shall be treated as 1 person 

for purposes of this section.’’. 
(e) CLERICAL AMENDMENT.—The table of 

sections for subpart D of part IV of sub-
chapter A of chapter 1 of such Code is 
amended by adding at the end the following: 

‘‘Sec. 45E. Small business health insurance 

expenses.’’.

(f) EFFECTIVE DATE.—The amendments 
made by this section shall apply to amounts 
paid or incurred in taxable years beginning 
after December 31, 2001, for arrangements es-
tablished after the date of the enactment of 
this Act. 

SEC. 514. CERTAIN GRANTS BY PRIVATE FOUNDA-
TIONS TO QUALIFIED HEALTH BEN-
EFIT PURCHASING COALITIONS. 

(a) IN GENERAL.—Section 4942 of the Inter-
nal Revenue Code of 1986 (relating to taxes 
on failure to distribute income) is amended 
by adding at the end the following: 

‘‘(k) CERTAIN QUALIFIED HEALTH BENEFIT

PURCHASING COALITION DISTRIBUTIONS.—

‘‘(1) IN GENERAL.—For purposes of sub-

section (g), sections 170, 501, 507, 509, and 

2522, and this chapter, a qualified health ben-

efit purchasing coalition distribution by a 

private foundation shall be considered to be 

a distribution for a charitable purpose. 

‘‘(2) QUALIFIED HEALTH BENEFIT PURCHASING

COALITION DISTRIBUTION.—For purposes of 

paragraph (1)— 

‘‘(A) IN GENERAL.—The term ‘qualified 

health benefit purchasing coalition distribu-

tion’ means any amount paid or incurred by 

a private foundation to or on behalf of a 

qualified health benefit purchasing coalition 

(as defined in section 9841) for purposes of 

payment or reimbursement of amounts paid 

or incurred in connection with the establish-

ment and maintenance of such coalition. 

‘‘(B) EXCLUSIONS.—Such term shall not in-

clude any amount used by a qualified health 

benefit purchasing coalition (as so defined)— 

‘‘(i) for the purchase of real property, 

‘‘(ii) as payment to, or for the benefit of, 

members (or employees or affiliates of such 

members) of such coalition, or 

‘‘(iii) for any expense paid or incurred more 

than 48 months after the date of establish-

ment of such coalition. 

‘‘(3) TERMINATION.—This subsection shall 

not apply— 

‘‘(A) to qualified health benefit purchasing 

coalition distributions paid or incurred after 

December 31, 2009, and 

‘‘(B) with respect to start-up costs of a coa-

lition which are paid or incurred after De-

cember 31, 2010.’’. 
(b) QUALIFIED HEALTH BENEFIT PURCHASING

COALITION.—

(1) IN GENERAL.—Chapter 100 of such Code 

(relating to group health plan requirements) 

is amended by adding at the end the fol-

lowing new subchapter: 

‘‘Subchapter D—Qualified Health Benefit 
Purchasing Coalition 

‘‘Sec. 9841. Qualified health benefit pur-

chasing coalition. 

‘‘SEC. 9841. QUALIFIED HEALTH BENEFIT PUR-
CHASING COALITION. 

‘‘(a) IN GENERAL.—A qualified health ben-

efit purchasing coalition is a private not-for- 

profit corporation which— 

‘‘(1) sells health insurance through State 

licensed health insurance issuers in the 

State in which the employers to which such 

coalition is providing insurance are located, 

and

‘‘(2) establishes to the Secretary, under 

State certification procedures or other pro-

cedures as the Secretary may provide by reg-

ulation, that such coalition meets the re-

quirements of this section. 
‘‘(b) BOARD OF DIRECTORS.—

‘‘(1) IN GENERAL.—Each purchasing coali-

tion under this section shall be governed by 

a Board of Directors. 

‘‘(2) ELECTION.—The Secretary shall estab-

lish procedures governing election of such 

Board.

‘‘(3) MEMBERSHIP.—The Board of Directors 

shall—

‘‘(A) be composed of representatives of the 

members of the coalition, in equal number, 

including small employers and employee rep-

resentatives of such employers, but 

‘‘(B) not include other interested parties, 

such as service providers, health insurers, or 

insurance agents or brokers which may have 

a conflict of interest with the purposes of the 

coalition.
‘‘(c) MEMBERSHIP OF COALITION.—

‘‘(1) IN GENERAL.—A purchasing coalition 

shall accept all small employers residing 

within the area served by the coalition as 

members if such employers request such 

membership.

‘‘(2) OTHER MEMBERS.—The coalition, at the 

discretion of its Board of Directors, may be 

open to individuals and large employers.

‘‘(3) VOTING.—Members of a purchasing co-

alition shall have voting rights consistent 

with the rules established by the State. 
‘‘(d) DUTIES OF PURCHASING COALITIONS.—

Each purchasing coalition shall— 

‘‘(1) enter into agreements with small em-

ployers (and, at the discretion of its Board, 

with individuals and other employers) to 

provide health insurance benefits to employ-

ees and retirees of such employers, 

‘‘(2) where feasible, enter into agreements 

with 3 or more unaffiliated, qualified li-

censed health plans, to offer benefits to 

members,

‘‘(3) offer to members at least 1 open en-

rollment period of at least 30 days per cal-

endar year, 

‘‘(4) serve a significant geographical area 

and market to all eligible members in that 

area, and 

‘‘(5) carry out other functions provided for 

under this section. 
‘‘(e) LIMITATION ON ACTIVITIES.—A pur-

chasing coalition shall not— 

‘‘(1) perform any activity (including cer-

tification or enforcement) relating to com-

pliance or licensing of health plans, 

‘‘(2) assume insurance or financial risk in 

relation to any health plan, or 

‘‘(3) perform other activities identified by 

the State as being inconsistent with the per-

formance of its duties under this section. 
‘‘(f) ADDITIONAL REQUIREMENTS FOR PUR-

CHASING COALITIONS.—As provided by the 
Secretary in regulations, a purchasing coali-
tion shall be subject to requirements similar 
to the requirements of a group health plan 
under this chapter. 

‘‘(g) RELATION TO OTHER LAWS.—

‘‘(1) PREEMPTION OF STATE FICTITIOUS

GROUP LAWS.—Requirements (commonly re-

ferred to as fictitious group laws) relating to 

grouping and similar requirements for health 

insurance coverage are preempted to the ex-

tent such requirements impede the establish-

ment and operation of qualified health ben-

efit purchasing coalitions. 

‘‘(2) ALLOWING SAVINGS TO BE PASSED

THROUGH.—Any State law that prohibits 

health insurance issuers from reducing pre-

miums on health insurance coverage sold 

through a qualified health benefit pur-

chasing coalition to reflect administrative 

savings is preempted. This paragraph shall 

not be construed to preempt State laws that 

impose restrictions on premiums based on 

health status, claims history, industry, age, 

gender, or other underwriting factors. 

‘‘(3) NO WAIVER OF HIPAA REQUIREMENTS.—

Nothing in this section shall be construed to 

change the obligation of health insurance 

issuers to comply with the requirements of 

title XXVII of the Public Health Service Act 

with respect to health insurance coverage of-

fered to small employers in the small group 

market through a qualified health benefit 

purchasing coalition. 
‘‘(h) DEFINITION OF SMALL EMPLOYER.—For

purposes of this section— 

‘‘(1) IN GENERAL.—The term ‘small em-

ployer’ means, with respect to any calendar 

year, any employer if such employer em-

ployed an average of at least 2 and not more 

than 50 qualified employees on business days 

during either of the 2 preceding calendar 

years. For purposes of the preceding sen-

tence, a preceding calendar year may be 

taken into account only if the employer was 

in existence throughout such year. 

‘‘(2) EMPLOYERS NOT IN EXISTENCE IN PRE-

CEDING YEAR.—In the case of an employer 

which was not in existence throughout the 

1st preceding calendar year, the determina-

tion under paragraph (1) shall be based on 

the average number of qualified employees 

that it is reasonably expected such employer 

will employ on business days in the current 

calendar year.’’. 

(2) CONFORMING AMENDMENT.—The table of 

subchapters for chapter 100 of such Code is 

VerDate Aug 04 2004 08:10 Apr 11, 2005 Jkt 039102 PO 00000 Frm 00068 Fmt 0688 Sfmt 0634 E:\BR01\H02AU1.002 H02AU1



CONGRESSIONAL RECORD—HOUSE 15685August 2, 2001 
amended by adding at the end the following 

item:

‘‘Subchapter D. Qualified health benefit 

purchasing coalition.’’. 

(c) EFFECTIVE DATE.—The amendment 

made by subsection (a) shall apply to taxable 

years beginning after December 31, 2001. 

SEC. 515. STATE GRANT PROGRAM FOR MARKET 
INNOVATION.

(a) IN GENERAL.—The Secretary of Health 

and Human Services (in this section referred 

to as the ‘‘Secretary’’) shall establish a pro-

gram (in this section referred to as the ‘‘pro-

gram’’) to award demonstration grants under 

this section to States to allow States to 

demonstrate the effectiveness of innovative 

ways to increase access to health insurance 

through market reforms and other innova-

tive means. Such innovative means may in-

clude (and are not limited to) any of the fol-

lowing:

(1) Alternative group purchasing or pooling 

arrangements, such as purchasing coopera-

tives for small businesses, reinsurance pools, 

or high risk pools. 

(2) Individual or small group market re-

forms.

(3) Consumer education and outreach. 

(4) Subsidies to individuals, employers, or 

both, in obtaining health insurance. 

(b) SCOPE; DURATION.—The program shall 

be limited to not more than 10 States and to 

a total period of 5 years, beginning on the 

date the first demonstration grant is made. 

(c) CONDITIONS FOR DEMONSTRATION

GRANTS.—

(1) IN GENERAL.—The Secretary may not 

provide for a demonstration grant to a State 

under the program unless the Secretary finds 

that under the proposed demonstration 

grant—

(A) the State will provide for demonstrated 

increase of access for some portion of the ex-

isting uninsured population through a mar-

ket innovation (other than merely through a 

financial expansion of a program initiated 

before the date of the enactment of this Act); 

(B) the State will comply with applicable 

Federal laws; 

(C) the State will not discriminate among 

participants on the basis of any health sta-

tus-related factor (as defined in section 

2791(d)(9) of the Public Health Service Act), 

except to the extent a State wishes to focus 

on populations that otherwise would not ob-

tain health insurance because of such fac-

tors; and 

(D) the State will provide for such evalua-

tion, in coordination with the evaluation re-

quired under subsection (d), as the Secretary 

may specify. 

(2) APPLICATION.—The Secretary shall not 

provide a demonstration grant under the 

program to a State unless— 

(A) the State submits to the Secretary 

such an application, in such a form and man-

ner, as the Secretary specifies; 

(B) the application includes information 

regarding how the demonstration grant will 

address issues such as governance, targeted 

population, expected cost, and the continu-

ation after the completion of the demonstra-

tion grant period; and 

(C) the Secretary determines that the dem-

onstration grant will be used consistent with 

this section. 

(3) FOCUS.—A demonstration grant pro-

posal under section need not cover all unin-

sured individuals in a State or all health 

care benefits with respect to such individ-

uals.

(d) EVALUATION.—The Secretary shall enter 

into a contract with an appropriate entity 

outside the Department of Health and 

Human Services to conduct an overall eval-

uation of the program at the end of the pro-

gram period. Such evaluation shall include 

an analysis of improvements in access, costs, 

quality of care, or choice of coverage, under 

different demonstration grants. 
(e) OPTION TO PROVIDE FOR INITIAL PLAN-

NING GRANTS.—Notwithstanding the previous 

provisions of this section, under the program 

the Secretary may provide for a portion of 

the amounts appropriated under subsection 

(f) (not to exceed $5,000,000) to be made avail-

able to any State for initial planning grants 

to permit States to develop demonstration 

grant proposals under the previous provi-

sions of this section. 
(f) AUTHORIZATION OF APPROPRIATIONS.—

There are authorized to be appropriated 

$100,000,000 for each fiscal year to carry out 

this section. Amounts appropriated under 

this subsection shall remain available until 

expended.
(g) STATE DEFINED.—For purposes of this 

section, the term ‘‘State’’ has the meaning 

given such term for purposes of title XIX of 

the Social Security Act. 

TITLE VI—EFFECTIVE DATES; 
COORDINATION IN IMPLEMENTATION 

SEC. 601. EFFECTIVE DATES. 
(a) GROUP HEALTH COVERAGE.—

(1) IN GENERAL.—Subject to paragraph (2) 

and subsection (d), the amendments made by 

sections 201(a), 401, 403, 501, and 502 (and title 

I insofar as it relates to such sections) shall 

apply with respect to group health plans, and 

health insurance coverage offered in connec-

tion with group health plans, for plan years 

beginning on or after October 1, 2002 (in this 

section referred to as the ‘‘general effective 

date’’).

(2) TREATMENT OF COLLECTIVE BARGAINING

AGREEMENTS.—In the case of a group health 

plan maintained pursuant to one or more 

collective bargaining agreements between 

employee representatives and one or more 

employers ratified before the date of the en-

actment of this Act, the amendments made 

by sections 201(a), 401, 403, 501, and 502 (and 

title I insofar as it relates to such sections) 

shall not apply to plan years beginning be-

fore the later of— 

(A) the date on which the last collective 

bargaining agreements relating to the plan 

terminates (excluding any extension thereof 

agreed to after the date of the enactment of 

this Act); or 

(B) the general effective date; 

but shall apply not later than 1 year after 

the general effective date. For purposes of 

subparagraph (A), any plan amendment made 

pursuant to a collective bargaining agree-

ment relating to the plan which amends the 

plan solely to conform to any requirement 

added by this Act shall not be treated as a 

termination of such collective bargaining 

agreement.
(b) INDIVIDUAL HEALTH INSURANCE COV-

ERAGE.—Subject to subsection (d), the 

amendments made by section 202 shall apply 

with respect to individual health insurance 

coverage offered, sold, issued, renewed, in ef-

fect, or operated in the individual market on 

or after the general effective date. 
(c) TREATMENT OF RELIGIOUS NONMEDICAL

PROVIDERS.—

(1) IN GENERAL.—Nothing in this Act (or 

the amendments made thereby) shall be con-

strued to— 

(A) restrict or limit the right of group 

health plans, and of health insurance issuers 

offering health insurance coverage, to in-

clude as providers religious nonmedical pro-

viders;

(B) require such plans or issuers to— 

(i) utilize medically based eligibility stand-

ards or criteria in deciding provider status of 

religious nonmedical providers; 

(ii) use medical professionals or criteria to 

decide patient access to religious nonmedical 

providers;

(iii) utilize medical professionals or cri-

teria in making decisions in internal or ex-

ternal appeals regarding coverage for care by 

religious nonmedical providers; or 

(iv) compel a participant or beneficiary to 

undergo a medical examination or test as a 

condition of receiving health insurance cov-

erage for treatment by a religious nonmed-

ical provider; or 

(C) require such plans or issuers to exclude 

religious nonmedical providers because they 

do not provide medical or other required 

data, if such data is inconsistent with the re-

ligious nonmedical treatment or nursing 

care provided by the provider. 

(2) RELIGIOUS NONMEDICAL PROVIDER.—For

purposes of this subsection, the term ‘‘reli-

gious nonmedical provider’’ means a pro-

vider who provides no medical care but who 

provides only religious nonmedical treat-

ment or religious nonmedical nursing care. 
(d) TRANSITION FOR NOTICE REQUIREMENT.—

The disclosure of information required under 

section 121 of this Act shall first be provided 

pursuant to— 

(1) subsection (a) with respect to a group 

health plan that is maintained as of the gen-

eral effective date, not later than 30 days be-

fore the beginning of the first plan year to 

which title I applies in connection with the 

plan under such subsection; or 

(2) subsection (b) with respect to a indi-

vidual health insurance coverage that is in 

effect as of the general effective date, not 

later than 30 days before the first date as of 

which title I applies to the coverage under 

such subsection. 

SEC. 602. COORDINATION IN IMPLEMENTATION. 
The Secretary of Labor and the Secretary 

of Health and Human Services shall ensure, 

through the execution of an interagency 

memorandum of understanding among such 

Secretaries, that— 

(1) regulations, rulings, and interpreta-

tions issued by such Secretaries relating to 

the same matter over which such Secretaries 

have responsibility under the provisions of 

this Act (and the amendments made thereby) 

are administered so as to have the same ef-

fect at all times; and 

(2) coordination of policies relating to en-

forcing the same requirements through such 

Secretaries in order to have a coordinated 

enforcement strategy that avoids duplica-

tion of enforcement efforts and assigns prior-

ities in enforcement. 

SEC. 603. SEVERABILITY. 
If any provision of this Act, an amendment 

made by this Act, or the application of such 

provision or amendment to any person or 

circumstance is held to be unconstitutional, 

the remainder of this Act, the amendments 

made by this Act, and the application of the 

provisions of such to any person or cir-

cumstance shall not be affected thereby. 

TITLE VII—MISCELLANEOUS PROVISIONS 
SEC. 701. NO IMPACT ON SOCIAL SECURITY 

TRUST FUND. 
(a) IN GENERAL.—Nothing in this Act (or an 

amendment made by this Act) shall be con-

strued to alter or amend the Social Security 

Act (or any regulation promulgated under 

that Act). 
(b) TRANSFERS.—

(1) ESTIMATE OF SECRETARY.—The Sec-

retary of the Treasury shall annually esti-

mate the impact that the enactment of this 
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Act has on the income and balances of the 

trust funds established under section 201 of 

the Social Security Act (42 U.S.C. 401). 

(2) TRANSFER OF FUNDS.—If, under para-

graph (1), the Secretary of the Treasury esti-

mates that the enactment of this Act has a 

negative impact on the income and balances 

of the trust funds established under section 

201 of the Social Security Act (42 U.S.C. 401), 

the Secretary shall transfer, not less fre-

quently than quarterly, from the general 

revenues of the Federal Government an 

amount sufficient so as to ensure that the 

income and balances of such trust funds are 

not reduced as a result of the enactment of 

such Act. 

SEC. 702. CUSTOMS USER FEES. 
Section 13031(j)(3) of the Consolidated Om-

nibus Budget Reconciliation Act of 1985 (19 
U.S.C. 58c(j)(3)) is amended by striking 
‘‘2003’’ and inserting ‘‘2011, except that fees 
may not be charged under paragraphs (9) and 
(10) of such subsection after March 31, 2006’’. 

SEC. 703. FISCAL YEAR 2002 MEDICARE PAY-
MENTS.

Notwithstanding any other provision of 
law, any letter of credit under part B of title 
XVIII of the Social Security Act (42 U.S.C. 
1395j et seq.) that would otherwise be sent to 
the Treasury or the Federal Reserve Board 
on September 30, 2002, by a carrier with a 
contract under section 1842 of that Act (42 
U.S.C. 1395u) shall be sent on October 1, 2002. 

SEC. 704. SENSE OF SENATE WITH RESPECT TO 
PARTICIPATION IN CLINICAL TRIALS 
AND ACCESS TO SPECIALTY CARE. 

(a) FINDINGS.—The Senate finds the fol-
lowing:

(1) Breast cancer is the most common form 

of cancer among women, excluding skin can-

cers.

(2) During 2001, 182,800 new cases of female 

invasive breast cancer will be diagnosed, and 

40,800 women will die from the disease. 

(3) In addition, 1,400 male breast cancer 

cases are projected to be diagnosed, and 400 

men will die from the disease. 

(4) Breast cancer is the second leading 

cause of cancer death among all women and 

the leading cause of cancer death among 

women between ages 40 and 55. 

(5) This year 8,600 children are expected to 

be diagnosed with cancer. 

(6) 1,500 children are expected to die from 

cancer this year. 

(7) There are approximately 333,000 people 

diagnosed with multiple sclerosis in the 

United States and 200 more cases are diag-

nosed each week. 

(8) Parkinson’s disease is a progressive dis-

order of the central nervous system affecting 

1,000,000 in the United States. 

(9) An estimated 198,100 men will be diag-

nosed with prostate cancer this year. 

(10) 31,500 men will die from prostate can-

cer this year. It is the second leading cause 

of cancer in men. 

(11) While information obtained from clin-

ical trials is essential to finding cures for 

diseases, it is still research which carries the 

risk of fatal results. Future efforts should be 

taken to protect the health and safety of 

adults and children who enroll in clinical 

trials.

(12) While employers and health plans 

should be responsible for covering the rou-

tine costs associated with federally approved 

or funded clinical trials, such employers and 

health plans should not be held legally re-

sponsible for the design, implementation, or 

outcome of such clinical trials, consistent 

with any applicable State or Federal liabil-

ity statutes. 
(b) SENSE OF THE SENATE.—It is the sense 

of the Senate that— 

(1) men and women battling life-threat-

ening, deadly diseases, including advanced 

breast or ovarian cancer, should have the op-

portunity to participate in a federally ap-

proved or funded clinical trial recommended 

by their physician; 

(2) an individual should have the oppor-

tunity to participate in a federally approved 

or funded clinical trial recommended by 

their physician if— 

(A) that individual— 

(i) has a life-threatening or serious illness 

for which no standard treatment is effective; 

(ii) is eligible to participate in a federally 

approved or funded clinical trial according 

to the trial protocol with respect to treat-

ment of the illness; 

(B) that individual’s participation in the 

trial offers meaningful potential for signifi-

cant clinical benefit for the individual; and 

(C) either— 

(i) the referring physician is a partici-

pating health care professional and has con-

cluded that the individual’s participation in 

the trial would be appropriate, based upon 

the individual meeting the conditions de-

scribed in subparagraph (A); or 

(ii) the participant, beneficiary, or enrollee 

provides medical and scientific information 

establishing that the individual’s participa-

tion in the trial would be appropriate, based 

upon the individual meeting the conditions 

described in subparagraph (A); 

(3) a child with a life-threatening illness, 

including cancer, should be allowed to par-

ticipate in a federally approved or funded 

clinical trial if that participation meets the 

requirements of paragraph (2); 

(4) a child with a rare cancer should be al-

lowed to go to a cancer center capable of pro-

viding high quality care for that disease; and 

(5) a health maintenance organization’s de-

cision that an in-network physician without 

the necessary expertise can provide care for 

a seriously ill patient, including a woman 

battling cancer, should be appealable to an 

independent, impartial body, and that this 

same right should be available to all Ameri-

cans in need of access to high quality spe-

cialty care. 

SEC. 705. SENSE OF THE SENATE REGARDING 
FAIR REVIEW PROCESS. 

(a) FINDINGS.—The Senate finds the fol-

lowing:

(1) A fair, timely, impartial independent 

external appeals process is essential to any 

meaningful program of patient protection. 

(2) The independence and objectivity of the 

review organization and review process must 

be ensured. 

(3) It is incompatible with a fair and inde-

pendent appeals process to allow a health 

maintenance organization to select the re-

view organization that is entrusted with pro-

viding a neutral and unbiased medical re-

view.

(4) The American Arbitration Association 

and arbitration standards adopted under 

chapter 44 of title 28, United States Code (28 

U.S.C. 651 et seq.) both prohibit, as inher-

ently unfair, the right of one party to a dis-

pute to choose the judge in that dispute. 
(b) SENSE OF THE SENATE.—It is the sense 

of the Senate that— 

(1) every patient who is denied care by a 

health maintenance organization or other 

health insurance company should be entitled 

to a fair, speedy, impartial appeal to a re-

view organization that has not been selected 

by the health plan; 

(2) the States should be empowered to 

maintain and develop the appropriate proc-

ess for selection of the independent external 

review entity; 

(3) a child battling a rare cancer whose 

health maintenance organization has denied 

a covered treatment recommended by its 

physician should be entitled to a fair and im-

partial external appeal to a review organiza-

tion that has not been chosen by the organi-

zation or plan that has denied the care; and 

(4) patient protection legislation should 

not pre-empt existing State laws in States 

where there already are strong laws in place 

regarding the selection of independent re-

view organizations. 

SEC. 706. ANNUAL REVIEW. 
(a) IN GENERAL.—Not later than 24 months 

after the general effective date referred to in 

section 601(a)(1), and annually thereafter for 

each of the succeeding 4 calendar years (or 

until a repeal is effective under subsection 

(b)), the Secretary of Health and Human 

Services shall request that the Institute of 

Medicine of the National Academy of 

Sciences prepare and submit to the appro-

priate committees of Congress a report con-

cerning the impact of this Act, and the 

amendments made by this Act, on the num-

ber of individuals in the United States with 

health insurance coverage. 
(b) LIMITATION WITH RESPECT TO CERTAIN

PLANS.—If the Secretary, in any report sub-

mitted under subsection (a), determines that 

more than 1,000,000 individuals in the United 

States have lost their health insurance cov-

erage as a result of the enactment of this 

Act, as compared to the number of individ-

uals with health insurance coverage in the 

12-month period preceding the date of enact-

ment of this Act, section 402 of this Act shall 

be repealed effective on the date that is 12 

month after the date on which the report is 

submitted, and the submission of any further 

reports under subsection (a) shall not be re-

quired.
(c) FUNDING.—From funds appropriated to 

the Department of Health and Human Serv-

ices for fiscal years 2003 and 2004, the Sec-

retary of Health and Human Services shall 

provide for such funding as the Secretary de-

termines necessary for the conduct of the 

study of the National Academy of Sciences 

under this section. 

SEC. 707. DEFINITION OF BORN-ALIVE INFANT. 
(a) IN GENERAL.—Chapter 1 of title 1, 

United States Code, is amended by adding at 

the end the following: 

‘‘§ 8. ‘Person’, ‘human being’, ‘child’, and ‘indi-
vidual’ as including born-alive infant 
‘‘(a) In determining the meaning of any 

Act of Congress, or of any ruling, regulation, 

or interpretation of the various administra-

tive bureaus and agencies of the United 

States, the words ‘person’, ‘human being’, 

‘child’, and ‘individual’, shall include every 

infant member of the species homo sapiens 

who is born alive at any stage of develop-

ment.
‘‘(b) As used in this section, the term ‘born 

alive’, with respect to a member of the spe-

cies homo sapiens, means the complete ex-

pulsion or extraction from his or her mother 

of that member, at any stage of develop-

ment, who after such expulsion or extraction 

breathes or has a beating heart, pulsation of 

the umbilical cord, or definite movement of 

voluntary muscles, regardless of whether the 

umbilical cord has been cut, and regardless 

of whether the expulsion or extraction oc-

curs as a result of natural or induced labor, 

caesarean section, or induced abortion. 
‘‘(c) Nothing in this section shall be con-

strued to affirm, deny, expand, or contract 

any legal status or legal right applicable to 

any member of the species homo sapiens at 

any point prior to being born alive as defined 

in this section.’’. 
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(b) CLERICAL AMENDMENT.—The table of 

sections at the beginning of chapter 1 of title 

1, United States Code, is amended by adding 

at the end the following new item: 

‘‘8. ‘Person’, ‘human being’, ‘child’, and ‘indi-

vidual’ as including born-alive 

infant.’’.

The CHAIRMAN. No amendment is in 

order except those printed in House Re-

port 107–184. Each amendment may be 

offered only in the order printed, may 

be offered only by a Member designated 

in the report, shall be considered read, 

debatable for the time specified in the 

report, equally divided and controlled 

by the proponent and an opponent, 

shall not be subject to amendment, and 

shall not be subject to a demand for di-

vision of the question. 
It is now in order to consider Amend-

ment No. 1 printed in House Report 

107–184.

AMENDMENT NO. 1 OFFERED BY MR. THOMAS

Mr. THOMAS. Mr. Chairman, I offer 

an amendment. 
The CHAIRMAN. The Clerk will des-

ignate the amendment. 
The text of the amendment is as fol-

lows:

Amendment No. 1 offered by Mr. THOMAS:
Insert before section 401 the following 

heading (and conform the table of contents 

accordingly):

Subtitle A—General Provisions 
In section 301(a), insert ‘‘subtitle A of’’ be-

fore ‘‘title IV’’. 
Add at the end of title IV the following 

new subtitle (and conform the table of con-

tents accordingly): 

Subtitle B—Association Health Plans 
SEC. 421. RULES GOVERNING ASSOCIATION 

HEALTH PLANS. 
(a) IN GENERAL.—Subtitle B of title I of the 

Employee Retirement Income Security Act 

of 1974 is amended by adding after part 7 the 

following new part: 

‘‘PART 8—RULES GOVERNING ASSOCIATION

HEALTH PLANS

‘‘SEC. 801. ASSOCIATION HEALTH PLANS. 
‘‘(a) IN GENERAL.—For purposes of this 

part, the term ‘association health plan’ 

means a group health plan whose sponsor is 

(or is deemed under this part to be) described 

in subsection (b). 
‘‘(b) SPONSORSHIP.—The sponsor of a group 

health plan is described in this subsection if 

such sponsor— 

‘‘(1) is organized and maintained in good 

faith, with a constitution and bylaws specifi-

cally stating its purpose and providing for 

periodic meetings on at least an annual 

basis, as a bona fide trade association, a 

bona fide industry association (including a 

rural electric cooperative association or a 

rural telephone cooperative association), a 

bona fide professional association, or a bona 

fide chamber of commerce (or similar bona 

fide business association, including a cor-

poration or similar organization that oper-

ates on a cooperative basis (within the mean-

ing of section 1381 of the Internal Revenue 

Code of 1986)), for substantial purposes other 

than that of obtaining or providing medical 

care;

‘‘(2) is established as a permanent entity 

which receives the active support of its 

members and requires for membership pay-

ment on a periodic basis of dues or payments 

necessary to maintain eligibility for mem-

bership in the sponsor; and 

‘‘(3) does not condition membership, such 

dues or payments, or coverage under the 

plan on the basis of health status-related 

factors with respect to the employees of its 

members (or affiliated members), or the de-

pendents of such employees, and does not 

condition such dues or payments on the basis 

of group health plan participation. 

Any sponsor consisting of an association of 

entities which meet the requirements of 

paragraphs (1), (2), and (3) shall be deemed to 

be a sponsor described in this subsection. 

‘‘SEC. 802. CERTIFICATION OF ASSOCIATION 
HEALTH PLANS. 

‘‘(a) IN GENERAL.—The applicable author-

ity shall prescribe by regulation, through ne-

gotiated rulemaking, a procedure under 

which, subject to subsection (b), the applica-

ble authority shall certify association health 

plans which apply for certification as meet-

ing the requirements of this part. 
‘‘(b) STANDARDS.—Under the procedure pre-

scribed pursuant to subsection (a), in the 

case of an association health plan that pro-

vides at least one benefit option which does 

not consist of health insurance coverage, the 

applicable authority shall certify such plan 

as meeting the requirements of this part 

only if the applicable authority is satisfied 

that the applicable requirements of this part 

are met (or, upon the date on which the plan 

is to commence operations, will be met) with 

respect to the plan. 
‘‘(c) REQUIREMENTS APPLICABLE TO CER-

TIFIED PLANS.—An association health plan 

with respect to which certification under 

this part is in effect shall meet the applica-

ble requirements of this part, effective on 

the date of certification (or, if later, on the 

date on which the plan is to commence oper-

ations).
‘‘(d) REQUIREMENTS FOR CONTINUED CER-

TIFICATION.—The applicable authority may 

provide by regulation, through negotiated 

rulemaking, for continued certification of 

association health plans under this part. 
‘‘(e) CLASS CERTIFICATION FOR FULLY IN-

SURED PLANS.—The applicable authority 

shall establish a class certification proce-

dure for association health plans under 

which all benefits consist of health insurance 

coverage. Under such procedure, the applica-

ble authority shall provide for the granting 

of certification under this part to the plans 

in each class of such association health plans 

upon appropriate filing under such procedure 

in connection with plans in such class and 

payment of the prescribed fee under section 

807(a).
‘‘(f) CERTIFICATION OF SELF-INSURED ASSO-

CIATION HEALTH PLANS.—An association 

health plan which offers one or more benefit 

options which do not consist of health insur-

ance coverage may be certified under this 

part only if such plan consists of any of the 

following:

‘‘(1) a plan which offered such coverage on 

the date of the enactment of the Bipartisan 

Patient Protection Act, 

‘‘(2) a plan under which the sponsor does 

not restrict membership to one or more 

trades and businesses or industries and 

whose eligible participating employers rep-

resent a broad cross-section of trades and 

businesses or industries, or 

‘‘(3) a plan whose eligible participating em-

ployers represent one or more trades or busi-

nesses, or one or more industries, consisting 

of any of the following: agriculture; equip-

ment and automobile dealerships; barbering 

and cosmetology; certified public accounting 

practices; child care; construction; dance, 

theatrical and orchestra productions; dis-

infecting and pest control; financial services; 

fishing; foodservice establishments; hos-

pitals; labor organizations; logging; manu-

facturing (metals); mining; medical and den-

tal practices; medical laboratories; profes-

sional consulting services; sanitary services; 

transportation (local and freight); 

warehousing; wholesaling/distributing; or 

any other trade or business or industry 

which has been indicated as having average 

or above-average risk or health claims expe-

rience by reason of State rate filings, denials 

of coverage, proposed premium rate levels, 

or other means demonstrated by such plan in 

accordance with regulations which the Sec-

retary shall prescribe through negotiated 

rulemaking.

‘‘SEC. 803. REQUIREMENTS RELATING TO SPON-
SORS AND BOARDS OF TRUSTEES. 

‘‘(a) SPONSOR.—The requirements of this 
subsection are met with respect to an asso-
ciation health plan if the sponsor has met (or 
is deemed under this part to have met) the 
requirements of section 801(b) for a contin-
uous period of not less than 3 years ending 
with the date of the application for certifi-
cation under this part. 

‘‘(b) BOARD OF TRUSTEES.—The require-
ments of this subsection are met with re-
spect to an association health plan if the fol-
lowing requirements are met: 

‘‘(1) FISCAL CONTROL.—The plan is oper-

ated, pursuant to a trust agreement, by a 

board of trustees which has complete fiscal 

control over the plan and which is respon-

sible for all operations of the plan. 

‘‘(2) RULES OF OPERATION AND FINANCIAL

CONTROLS.—The board of trustees has in ef-

fect rules of operation and financial con-

trols, based on a 3-year plan of operation, 

adequate to carry out the terms of the plan 

and to meet all requirements of this title ap-

plicable to the plan. 

‘‘(3) RULES GOVERNING RELATIONSHIP TO

PARTICIPATING EMPLOYERS AND TO CONTRAC-

TORS.—

‘‘(A) IN GENERAL.—Except as provided in 

subparagraphs (B) and (C), the members of 

the board of trustees are individuals selected 

from individuals who are the owners, offi-

cers, directors, or employees of the partici-

pating employers or who are partners in the 

participating employers and actively partici-

pate in the business. 

‘‘(B) LIMITATION.—

‘‘(i) GENERAL RULE.—Except as provided in 

clauses (ii) and (iii), no such member is an 

owner, officer, director, or employee of, or 

partner in, a contract administrator or other 

service provider to the plan. 

‘‘(ii) LIMITED EXCEPTION FOR PROVIDERS OF

SERVICES SOLELY ON BEHALF OF THE SPON-

SOR.—Officers or employees of a sponsor 

which is a service provider (other than a con-

tract administrator) to the plan may be 

members of the board if they constitute not 

more than 25 percent of the membership of 

the board and they do not provide services to 

the plan other than on behalf of the sponsor. 

‘‘(iii) TREATMENT OF PROVIDERS OF MEDICAL

CARE.—In the case of a sponsor which is an 

association whose membership consists pri-

marily of providers of medical care, clause 

(i) shall not apply in the case of any service 

provider described in subparagraph (A) who 

is a provider of medical care under the plan. 

‘‘(C) CERTAIN PLANS EXCLUDED.—Subpara-

graph (A) shall not apply to an association 

health plan which is in existence on the date 

of the enactment of the Bipartisan Patient 

Protection Act. 

‘‘(D) SOLE AUTHORITY.—The board has sole 

authority under the plan to approve applica-

tions for participation in the plan and to 

contract with a service provider to admin-

ister the day-to-day affairs of the plan. 
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‘‘(c) TREATMENT OF FRANCHISE NET-

WORKS.—In the case of a group health plan 

which is established and maintained by a 

franchiser for a franchise network consisting 

of its franchisees— 

‘‘(1) the requirements of subsection (a) and 

section 801(a)(1) shall be deemed met if such 

requirements would otherwise be met if the 

franchiser were deemed to be the sponsor re-

ferred to in section 801(b), such network were 

deemed to be an association described in sec-

tion 801(b), and each franchisee were deemed 

to be a member (of the association and the 

sponsor) referred to in section 801(b); and 

‘‘(2) the requirements of section 804(a)(1) 

shall be deemed met. 

The Secretary may by regulation, through 

negotiated rulemaking, define for purposes 

of this subsection the terms ‘franchiser’, 

‘franchise network’, and ‘franchisee’. 
‘‘(d) CERTAIN COLLECTIVELY BARGAINED

PLANS.—

‘‘(1) IN GENERAL.—In the case of a group 

health plan described in paragraph (2)— 

‘‘(A) the requirements of subsection (a) and 

section 801(a)(1) shall be deemed met; 

‘‘(B) the joint board of trustees shall be 

deemed a board of trustees with respect to 

which the requirements of subsection (b) are 

met; and 

‘‘(C) the requirements of section 804 shall 

be deemed met. 

‘‘(2) REQUIREMENTS.—A group health plan 

is described in this paragraph if— 

‘‘(A) the plan is a multiemployer plan; or 

‘‘(B) the plan is in existence on April 1, 

2001, and would be described in section 

3(40)(A)(i) but solely for the failure to meet 

the requirements of section 3(40)(C)(ii). 

‘‘(3) CONSTRUCTION.—A group health plan 

described in paragraph (2) shall only be 

treated as an association health plan under 

this part if the sponsor of the plan applies 

for, and obtains, certification of the plan as 

an association health plan under this part. 

‘‘SEC. 804. PARTICIPATION AND COVERAGE RE-
QUIREMENTS.

‘‘(a) COVERED EMPLOYERS AND INDIVID-

UALS.—The requirements of this subsection 

are met with respect to an association 

health plan if, under the terms of the plan— 

‘‘(1) each participating employer must be— 

‘‘(A) a member of the sponsor, 

‘‘(B) the sponsor, or 

‘‘(C) an affiliated member of the sponsor 

with respect to which the requirements of 

subsection (b) are met, 

except that, in the case of a sponsor which is 

a professional association or other indi-

vidual-based association, if at least one of 

the officers, directors, or employees of an 

employer, or at least one of the individuals 

who are partners in an employer and who ac-

tively participates in the business, is a mem-

ber or such an affiliated member of the spon-

sor, participating employers may also in-

clude such employer; and 

‘‘(2) all individuals commencing coverage 

under the plan after certification under this 

part must be— 

‘‘(A) active or retired owners (including 

self-employed individuals), officers, direc-

tors, or employees of, or partners in, partici-

pating employers; or 

‘‘(B) the beneficiaries of individuals de-

scribed in subparagraph (A). 
‘‘(b) COVERAGE OF PREVIOUSLY UNINSURED

EMPLOYEES.—In the case of an association 

health plan in existence on the date of the 

enactment of the Bipartisan Patient Protec-

tion Act, an affiliated member of the sponsor 

of the plan may be offered coverage under 

the plan as a participating employer only 

if—

‘‘(1) the affiliated member was an affiliated 

member on the date of certification under 

this part; or 

‘‘(2) during the 12-month period preceding 

the date of the offering of such coverage, the 

affiliated member has not maintained or 

contributed to a group health plan with re-

spect to any of its employees who would oth-

erwise be eligible to participate in such asso-

ciation health plan. 

‘‘(c) INDIVIDUAL MARKET UNAFFECTED.—The

requirements of this subsection are met with 

respect to an association health plan if, 

under the terms of the plan, no participating 

employer may provide health insurance cov-

erage in the individual market for any em-

ployee not covered under the plan which is 

similar to the coverage contemporaneously 

provided to employees of the employer under 

the plan, if such exclusion of the employee 

from coverage under the plan is based on a 

health status-related factor with respect to 

the employee and such employee would, but 

for such exclusion on such basis, be eligible 

for coverage under the plan. 

‘‘(d) PROHIBITION OF DISCRIMINATION

AGAINST EMPLOYERS AND EMPLOYEES ELIGI-

BLE TO PARTICIPATE.—The requirements of 

this subsection are met with respect to an 

association health plan if— 

‘‘(1) under the terms of the plan, all em-

ployers meeting the preceding requirements 

of this section are eligible to qualify as par-

ticipating employers for all geographically 

available coverage options, unless, in the 

case of any such employer, participation or 

contribution requirements of the type re-

ferred to in section 2711 of the Public Health 

Service Act are not met; 

‘‘(2) upon request, any employer eligible to 

participate is furnished information regard-

ing all coverage options available under the 

plan; and 

‘‘(3) the applicable requirements of sec-

tions 701, 702, and 703 are met with respect to 

the plan. 

‘‘SEC. 805. OTHER REQUIREMENTS RELATING TO 
PLAN DOCUMENTS, CONTRIBUTION 
RATES, AND BENEFIT OPTIONS. 

‘‘(a) IN GENERAL.—The requirements of this 

section are met with respect to an associa-

tion health plan if the following require-

ments are met: 

‘‘(1) CONTENTS OF GOVERNING INSTRU-

MENTS.—The instruments governing the plan 

include a written instrument, meeting the 

requirements of an instrument required 

under section 402(a)(1), which— 

‘‘(A) provides that the board of trustees 

serves as the named fiduciary required for 

plans under section 402(a)(1) and serves in 

the capacity of a plan administrator (re-

ferred to in section 3(16)(A)); 

‘‘(B) provides that the sponsor of the plan 

is to serve as plan sponsor (referred to in sec-

tion 3(16)(B)); and 

‘‘(C) incorporates the requirements of sec-

tion 806. 

‘‘(2) CONTRIBUTION RATES MUST BE NON-

DISCRIMINATORY.—

‘‘(A) The contribution rates for any par-

ticipating small employer do not vary on the 

basis of the claims experience of such em-

ployer and do not vary on the basis of the 

type of business or industry in which such 

employer is engaged. 

‘‘(B) Nothing in this title or any other pro-

vision of law shall be construed to preclude 

an association health plan, or a health insur-

ance issuer offering health insurance cov-

erage in connection with an association 

health plan, from— 

‘‘(i) setting contribution rates based on the 

claims experience of the plan; or 

‘‘(ii) varying contribution rates for small 

employers in a State to the extent that such 

rates could vary using the same method-

ology employed in such State for regulating 

premium rates in the small group market 

with respect to health insurance coverage of-

fered in connection with bona fide associa-

tions (within the meaning of section 

2791(d)(3) of the Public Health Service Act), 

subject to the requirements of section 702(b) 

relating to contribution rates. 

‘‘(3) FLOOR FOR NUMBER OF COVERED INDI-

VIDUALS WITH RESPECT TO CERTAIN PLANS.—If

any benefit option under the plan does not 

consist of health insurance coverage, the 

plan has as of the beginning of the plan year 

not fewer than 1,000 participants and bene-

ficiaries.

‘‘(4) MARKETING REQUIREMENTS.—

‘‘(A) IN GENERAL.—If a benefit option which 

consists of health insurance coverage is of-

fered under the plan, State-licensed insur-

ance agents shall be used to distribute to 

small employers coverage which does not 

consist of health insurance coverage in a 

manner comparable to the manner in which 

such agents are used to distribute health in-

surance coverage. 

‘‘(B) STATE-LICENSED INSURANCE AGENTS.—

For purposes of subparagraph (A), the term 

‘State-licensed insurance agents’ means one 

or more agents who are licensed in a State 

and are subject to the laws of such State re-

lating to licensure, qualification, testing, ex-

amination, and continuing education of per-

sons authorized to offer, sell, or solicit 

health insurance coverage in such State. 

‘‘(5) REGULATORY REQUIREMENTS.—Such

other requirements as the applicable author-

ity determines are necessary to carry out 

the purposes of this part, which shall be pre-

scribed by the applicable authority by regu-

lation through negotiated rulemaking. 

‘‘(b) ABILITY OF ASSOCIATION HEALTH PLANS

TO DESIGN BENEFIT OPTIONS.—Subject to sec-

tion 514(e), nothing in this part or any provi-

sion of State law (as defined in section 

514(c)(1)) shall be construed to preclude an 

association health plan, or a health insur-

ance issuer offering health insurance cov-

erage in connection with an association 

health plan, from exercising its sole discre-

tion in selecting the specific items and serv-

ices consisting of medical care to be included 

as benefits under such plan or coverage, ex-

cept (subject to section 514) in the case of 

any law to the extent that it (1) prohibits an 

exclusion of a specific disease from such cov-

erage, or (2) is not preempted under section 

731(a)(1) with respect to matters governed by 

section 711 or 712. 

‘‘SEC. 806. MAINTENANCE OF RESERVES AND 
PROVISIONS FOR SOLVENCY FOR 
PLANS PROVIDING HEALTH BENE-
FITS IN ADDITION TO HEALTH IN-
SURANCE COVERAGE. 

‘‘(a) IN GENERAL.—The requirements of this 

section are met with respect to an associa-

tion health plan if— 

‘‘(1) the benefits under the plan consist 

solely of health insurance coverage; or 

‘‘(2) if the plan provides any additional 

benefit options which do not consist of 

health insurance coverage, the plan— 

‘‘(A) establishes and maintains reserves 

with respect to such additional benefit op-

tions, in amounts recommended by the quali-

fied actuary, consisting of— 

‘‘(i) a reserve sufficient for unearned con-

tributions;

‘‘(ii) a reserve sufficient for benefit liabil-

ities which have been incurred, which have 

not been satisfied, and for which risk of loss 
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has not yet been transferred, and for ex-

pected administrative costs with respect to 

such benefit liabilities; 

‘‘(iii) a reserve sufficient for any other ob-

ligations of the plan; and 

‘‘(iv) a reserve sufficient for a margin of 

error and other fluctuations, taking into ac-

count the specific circumstances of the plan; 

and

‘‘(B) establishes and maintains aggregate 

and specific excess /stop loss insurance and 

solvency indemnification, with respect to 

such additional benefit options for which 

risk of loss has not yet been transferred, as 

follows:

‘‘(i) The plan shall secure aggregate excess / 

stop loss insurance for the plan with an at-

tachment point which is not greater than 125 

percent of expected gross annual claims. The 

applicable authority may by regulation, 

through negotiated rulemaking, provide for 

upward adjustments in the amount of such 

percentage in specified circumstances in 

which the plan specifically provides for and 

maintains reserves in excess of the amounts 

required under subparagraph (A). 

‘‘(ii) The plan shall secure specific excess / 

stop loss insurance for the plan with an at-

tachment point which is at least equal to an 

amount recommended by the plan’s qualified 

actuary. The applicable authority may by 

regulation, through negotiated rulemaking, 

provide for adjustments in the amount of 

such insurance in specified circumstances in 

which the plan specifically provides for and 

maintains reserves in excess of the amounts 

required under subparagraph (A). 

‘‘(iii) The plan shall secure indemnification 

insurance for any claims which the plan is 

unable to satisfy by reason of a plan termi-

nation.

Any regulations prescribed by the applicable 

authority pursuant to clause (i) or (ii) of sub-

paragraph (B) may allow for such adjust-

ments in the required levels of excess /stop 

loss insurance as the qualified actuary may 

recommend, taking into account the specific 

circumstances of the plan. 
‘‘(b) MINIMUM SURPLUS IN ADDITION TO

CLAIMS RESERVES.—In the case of any asso-

ciation health plan described in subsection 

(a)(2), the requirements of this subsection 

are met if the plan establishes and maintains 

surplus in an amount at least equal to— 

‘‘(1) $500,000, or 

‘‘(2) such greater amount (but not greater 

than $2,000,000) as may be set forth in regula-

tions prescribed by the applicable authority 

through negotiated rulemaking, based on the 

level of aggregate and specific excess /stop 

loss insurance provided with respect to such 

plan.
‘‘(c) ADDITIONAL REQUIREMENTS.—In the 

case of any association health plan described 

in subsection (a)(2), the applicable authority 

may provide such additional requirements 

relating to reserves and excess /stop loss in-

surance as the applicable authority considers 

appropriate. Such requirements may be pro-

vided by regulation, through negotiated rule-

making, with respect to any such plan or any 

class of such plans. 
‘‘(d) ADJUSTMENTS FOR EXCESS /STOP LOSS

INSURANCE.—The applicable authority may 

provide for adjustments to the levels of re-

serves otherwise required under subsections 

(a) and (b) with respect to any plan or class 

of plans to take into account excess /stop loss 

insurance provided with respect to such plan 

or plans. 
‘‘(e) ALTERNATIVE MEANS OF COMPLIANCE.—

The applicable authority may permit an as-

sociation health plan described in subsection 

(a)(2) to substitute, for all or part of the re-

quirements of this section (except subsection 

(a)(2)(B)(iii)), such security, guarantee, hold- 

harmless arrangement, or other financial ar-

rangement as the applicable authority deter-

mines to be adequate to enable the plan to 

fully meet all its financial obligations on a 

timely basis and is otherwise no less protec-

tive of the interests of participants and bene-

ficiaries than the requirements for which it 

is substituted. The applicable authority may 

take into account, for purposes of this sub-

section, evidence provided by the plan or 

sponsor which demonstrates an assumption 

of liability with respect to the plan. Such 

evidence may be in the form of a contract of 

indemnification, lien, bonding, insurance, 

letter of credit, recourse under applicable 

terms of the plan in the form of assessments 

of participating employers, security, or 

other financial arrangement. 

‘‘(f) MEASURES TO ENSURE CONTINUED PAY-

MENT OF BENEFITS BY CERTAIN PLANS IN DIS-

TRESS.—

‘‘(1) PAYMENTS BY CERTAIN PLANS TO ASSO-

CIATION HEALTH PLAN FUND.—

‘‘(A) IN GENERAL.—In the case of an asso-

ciation health plan described in subsection 

(a)(2), the requirements of this subsection 

are met if the plan makes payments into the 

Association Health Plan Fund under this 

subparagraph when they are due. Such pay-

ments shall consist of annual payments in 

the amount of $5,000, and, in addition to such 

annual payments, such supplemental pay-

ments as the Secretary may determine to be 

necessary under paragraph (2). Payments 

under this paragraph are payable to the 

Fund at the time determined by the Sec-

retary. Initial payments are due in advance 

of certification under this part. Payments 

shall continue to accrue until a plan’s assets 

are distributed pursuant to a termination 

procedure.

‘‘(B) PENALTIES FOR FAILURE TO MAKE PAY-

MENTS.—If any payment is not made by a 

plan when it is due, a late payment charge of 

not more than 100 percent of the payment 

which was not timely paid shall be payable 

by the plan to the Fund. 

‘‘(C) CONTINUED DUTY OF THE SECRETARY.—

The Secretary shall not cease to carry out 

the provisions of paragraph (2) on account of 

the failure of a plan to pay any payment 

when due. 

‘‘(2) PAYMENTS BY SECRETARY TO CONTINUE

EXCESS /STOP LOSS INSURANCE COVERAGE AND

INDEMNIFICATION INSURANCE COVERAGE FOR

CERTAIN PLANS.—In any case in which the ap-

plicable authority determines that there is, 

or that there is reason to believe that there 

will be: (A) a failure to take necessary cor-

rective actions under section 809(a) with re-

spect to an association health plan described 

in subsection (a)(2); or (B) a termination of 

such a plan under section 809(b) or 810(b)(8) 

(and, if the applicable authority is not the 

Secretary, certifies such determination to 

the Secretary), the Secretary shall deter-

mine the amounts necessary to make pay-

ments to an insurer (designated by the Sec-

retary) to maintain in force excess /stop loss 

insurance coverage or indemnification insur-

ance coverage for such plan, if the Secretary 

determines that there is a reasonable expec-

tation that, without such payments, claims 

would not be satisfied by reason of termi-

nation of such coverage. The Secretary shall, 

to the extent provided in advance in appro-

priation Acts, pay such amounts so deter-

mined to the insurer designated by the Sec-

retary.

‘‘(3) ASSOCIATION HEALTH PLAN FUND.—

‘‘(A) IN GENERAL.—There is established on 

the books of the Treasury a fund to be 

known as the ‘Association Health Plan 

Fund’. The Fund shall be available for mak-

ing payments pursuant to paragraph (2). The 

Fund shall be credited with payments re-

ceived pursuant to paragraph (1)(A), pen-

alties received pursuant to paragraph (1)(B); 

and earnings on investments of amounts of 

the Fund under subparagraph (B). 

‘‘(B) INVESTMENT.—Whenever the Secretary 

determines that the moneys of the fund are 

in excess of current needs, the Secretary 

may request the investment of such amounts 

as the Secretary determines advisable by the 

Secretary of the Treasury in obligations 

issued or guaranteed by the United States. 

‘‘(g) EXCESS /STOP LOSS INSURANCE.—For

purposes of this section— 

‘‘(1) AGGREGATE EXCESS /STOP LOSS INSUR-

ANCE.—The term ‘aggregate excess /stop loss 

insurance’ means, in connection with an as-

sociation health plan, a contract— 

‘‘(A) under which an insurer (meeting such 

minimum standards as the applicable au-

thority may prescribe by regulation through 

negotiated rulemaking) provides for pay-

ment to the plan with respect to aggregate 

claims under the plan in excess of an amount 

or amounts specified in such contract; 

‘‘(B) which is guaranteed renewable; and 

‘‘(C) which allows for payment of pre-

miums by any third party on behalf of the 

insured plan. 

‘‘(2) SPECIFIC EXCESS /STOP LOSS INSUR-

ANCE.—The term ‘specific excess /stop loss in-

surance’ means, in connection with an asso-

ciation health plan, a contract— 

‘‘(A) under which an insurer (meeting such 

minimum standards as the applicable au-

thority may prescribe by regulation through 

negotiated rulemaking) provides for pay-

ment to the plan with respect to claims 

under the plan in connection with a covered 

individual in excess of an amount or 

amounts specified in such contract in con-

nection with such covered individual; 

‘‘(B) which is guaranteed renewable; and 

‘‘(C) which allows for payment of pre-

miums by any third party on behalf of the 

insured plan. 

‘‘(h) INDEMNIFICATION INSURANCE.—For pur-

poses of this section, the term ‘indemnifica-

tion insurance’ means, in connection with an 

association health plan, a contract— 

‘‘(1) under which an insurer (meeting such 

minimum standards as the applicable au-

thority may prescribe through negotiated 

rulemaking) provides for payment to the 

plan with respect to claims under the plan 

which the plan is unable to satisfy by reason 

of a termination pursuant to section 809(b) 

(relating to mandatory termination); 

‘‘(2) which is guaranteed renewable and 

noncancellable for any reason (except as the 

applicable authority may prescribe by regu-

lation through negotiated rulemaking); and 

‘‘(3) which allows for payment of premiums 

by any third party on behalf of the insured 

plan.

‘‘(i) RESERVES.—For purposes of this sec-

tion, the term ‘reserves’ means, in connec-

tion with an association health plan, plan as-

sets which meet the fiduciary standards 

under part 4 and such additional require-

ments regarding liquidity as the applicable 

authority may prescribe through negotiated 

rulemaking.

‘‘(j) SOLVENCY STANDARDS WORKING

GROUP.—

‘‘(1) IN GENERAL.—Within 90 days after the 

date of the enactment of the Bipartisan Pa-

tient Protection Act, the applicable author-

ity shall establish a Solvency Standards 

Working Group. In prescribing the initial 

regulations under this section, the applicable 
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authority shall take into account the rec-

ommendations of such Working Group. 

‘‘(2) MEMBERSHIP.—The Working Group 

shall consist of not more than 15 members 

appointed by the applicable authority. The 

applicable authority shall include among 

persons invited to membership on the Work-

ing Group at least one of each of the fol-

lowing:

‘‘(A) a representative of the National Asso-

ciation of Insurance Commissioners; 

‘‘(B) a representative of the American 

Academy of Actuaries; 

‘‘(C) a representative of the State govern-

ments, or their interests; 

‘‘(D) a representative of existing self-in-

sured arrangements, or their interests; 

‘‘(E) a representative of associations of the 

type referred to in section 801(b)(1), or their 

interests; and 

‘‘(F) a representative of multiemployer 

plans that are group health plans, or their 

interests.

‘‘SEC. 807. REQUIREMENTS FOR APPLICATION 
AND RELATED REQUIREMENTS. 

‘‘(a) FILING FEE.—Under the procedure pre-
scribed pursuant to section 802(a), an asso-
ciation health plan shall pay to the applica-
ble authority at the time of filing an applica-
tion for certification under this part a filing 
fee in the amount of $5,000, which shall be 
available in the case of the Secretary, to the 
extent provided in appropriation Acts, for 
the sole purpose of administering the certifi-
cation procedures applicable with respect to 
association health plans. 

‘‘(b) INFORMATION TO BE INCLUDED IN AP-
PLICATION FOR CERTIFICATION.—An applica-
tion for certification under this part meets 
the requirements of this section only if it in-
cludes, in a manner and form which shall be 
prescribed by the applicable authority 
through negotiated rulemaking, at least the 
following information: 

‘‘(1) IDENTIFYING INFORMATION.—The names 

and addresses of— 

‘‘(A) the sponsor; and 

‘‘(B) the members of the board of trustees 

of the plan. 

‘‘(2) STATES IN WHICH PLAN INTENDS TO DO

BUSINESS.—The States in which participants 

and beneficiaries under the plan are to be lo-

cated and the number of them expected to be 

located in each such State. 

‘‘(3) BONDING REQUIREMENTS.—Evidence

provided by the board of trustees that the 

bonding requirements of section 412 will be 

met as of the date of the application or (if 

later) commencement of operations. 

‘‘(4) PLAN DOCUMENTS.—A copy of the docu-

ments governing the plan (including any by-

laws and trust agreements), the summary 

plan description, and other material describ-

ing the benefits that will be provided to par-

ticipants and beneficiaries under the plan. 

‘‘(5) AGREEMENTS WITH SERVICE PRO-

VIDERS.—A copy of any agreements between 

the plan and contract administrators and 

other service providers. 

‘‘(6) FUNDING REPORT.—In the case of asso-

ciation health plans providing benefits op-

tions in addition to health insurance cov-

erage, a report setting forth information 

with respect to such additional benefit op-

tions determined as of a date within the 120- 

day period ending with the date of the appli-

cation, including the following: 

‘‘(A) RESERVES.—A statement, certified by 

the board of trustees of the plan, and a state-

ment of actuarial opinion, signed by a quali-

fied actuary, that all applicable require-

ments of section 806 are or will be met in ac-

cordance with regulations which the applica-

ble authority shall prescribe through nego-

tiated rulemaking. 

‘‘(B) ADEQUACY OF CONTRIBUTION RATES.—A

statement of actuarial opinion, signed by a 

qualified actuary, which sets forth a descrip-

tion of the extent to which contribution 

rates are adequate to provide for the pay-

ment of all obligations and the maintenance 

of required reserves under the plan for the 

12-month period beginning with such date 

within such 120-day period, taking into ac-

count the expected coverage and experience 

of the plan. If the contribution rates are not 

fully adequate, the statement of actuarial 

opinion shall indicate the extent to which 

the rates are inadequate and the changes 

needed to ensure adequacy. 

‘‘(C) CURRENT AND PROJECTED VALUE OF AS-

SETS AND LIABILITIES.—A statement of actu-

arial opinion signed by a qualified actuary, 

which sets forth the current value of the as-

sets and liabilities accumulated under the 

plan and a projection of the assets, liabil-

ities, income, and expenses of the plan for 

the 12-month period referred to in subpara-

graph (B). The income statement shall iden-

tify separately the plan’s administrative ex-

penses and claims. 

‘‘(D) COSTS OF COVERAGE TO BE CHARGED

AND OTHER EXPENSES.—A statement of the 

costs of coverage to be charged, including an 

itemization of amounts for administration, 

reserves, and other expenses associated with 

the operation of the plan. 

‘‘(E) OTHER INFORMATION.—Any other infor-

mation as may be determined by the applica-

ble authority, by regulation through nego-

tiated rulemaking, as necessary to carry out 

the purposes of this part. 
‘‘(c) FILING NOTICE OF CERTIFICATION WITH

STATES.—A certification granted under this 
part to an association health plan shall not 
be effective unless written notice of such 
certification is filed with the applicable 

State authority of each State in which at 

least 25 percent of the participants and bene-

ficiaries under the plan are located. For pur-

poses of this subsection, an individual shall 

be considered to be located in the State in 

which a known address of such individual is 

located or in which such individual is em-

ployed.
‘‘(d) NOTICE OF MATERIAL CHANGES.—In the 

case of any association health plan certified 

under this part, descriptions of material 

changes in any information which was re-

quired to be submitted with the application 

for the certification under this part shall be 

filed in such form and manner as shall be 

prescribed by the applicable authority by 

regulation through negotiated rulemaking. 

The applicable authority may require by reg-

ulation, through negotiated rulemaking, 

prior notice of material changes with respect 

to specified matters which might serve as 

the basis for suspension or revocation of the 

certification.
‘‘(e) REPORTING REQUIREMENTS FOR CERTAIN

ASSOCIATION HEALTH PLANS.—An association 

health plan certified under this part which 

provides benefit options in addition to health 

insurance coverage for such plan year shall 

meet the requirements of section 103 by fil-

ing an annual report under such section 

which shall include information described in 

subsection (b)(6) with respect to the plan 

year and, notwithstanding section 

104(a)(1)(A), shall be filed with the applicable 

authority not later than 90 days after the 

close of the plan year (or on such later date 

as may be prescribed by the applicable au-

thority). The applicable authority may re-

quire by regulation through negotiated rule-

making such interim reports as it considers 

appropriate.
‘‘(f) ENGAGEMENT OF QUALIFIED ACTUARY.—

The board of trustees of each association 

health plan which provides benefits options 
in addition to health insurance coverage and 
which is applying for certification under this 
part or is certified under this part shall en-
gage, on behalf of all participants and bene-
ficiaries, a qualified actuary who shall be re-
sponsible for the preparation of the mate-
rials comprising information necessary to be 
submitted by a qualified actuary under this 
part. The qualified actuary shall utilize such 
assumptions and techniques as are necessary 
to enable such actuary to form an opinion as 
to whether the contents of the matters re-
ported under this part— 

‘‘(1) are in the aggregate reasonably re-

lated to the experience of the plan and to 

reasonable expectations; and 

‘‘(2) represent such actuary’s best estimate 

of anticipated experience under the plan. 

The opinion by the qualified actuary shall be 
made with respect to, and shall be made a 
part of, the annual report. 

‘‘SEC. 808. NOTICE REQUIREMENTS FOR VOL-
UNTARY TERMINATION. 

‘‘Except as provided in section 809(b), an 
association health plan which is or has been 
certified under this part may terminate 
(upon or at any time after cessation of ac-
cruals in benefit liabilities) only if the board 
of trustees— 

‘‘(1) not less than 60 days before the pro-

posed termination date, provides to the par-

ticipants and beneficiaries a written notice 

of intent to terminate stating that such ter-

mination is intended and the proposed termi-

nation date; 

‘‘(2) develops a plan for winding up the af-

fairs of the plan in connection with such ter-

mination in a manner which will result in 

timely payment of all benefits for which the 

plan is obligated; and 

‘‘(3) submits such plan in writing to the ap-

plicable authority. 

Actions required under this section shall be 
taken in such form and manner as may be 
prescribed by the applicable authority by 
regulation through negotiated rulemaking. 

‘‘SEC. 809. CORRECTIVE ACTIONS AND MANDA-
TORY TERMINATION. 

‘‘(a) ACTIONS TO AVOID DEPLETION OF RE-
SERVES.—An association health plan which is 
certified under this part and which provides 
benefits other than health insurance cov-
erage shall continue to meet the require-
ments of section 806, irrespective of whether 
such certification continues in effect. The 
board of trustees of such plan shall deter-
mine quarterly whether the requirements of 
section 806 are met. In any case in which the 
board determines that there is reason to be-
lieve that there is or will be a failure to meet 

such requirements, or the applicable author-

ity makes such a determination and so noti-

fies the board, the board shall immediately 

notify the qualified actuary engaged by the 

plan, and such actuary shall, not later than 

the end of the next following month, make 

such recommendations to the board for cor-

rective action as the actuary determines 

necessary to ensure compliance with section 

806. Not later than 30 days after receiving 

from the actuary recommendations for cor-

rective actions, the board shall notify the 

applicable authority (in such form and man-

ner as the applicable authority may pre-

scribe by regulation through negotiated rule-

making) of such recommendations of the ac-

tuary for corrective action, together with a 

description of the actions (if any) that the 

board has taken or plans to take in response 

to such recommendations. The board shall 

thereafter report to the applicable authority, 

in such form and frequency as the applicable 

authority may specify to the board, regard-

ing corrective action taken by the board 
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until the requirements of section 806 are 

met.

‘‘(b) MANDATORY TERMINATION.—In any 

case in which— 

‘‘(1) the applicable authority has been noti-

fied under subsection (a) of a failure of an as-

sociation health plan which is or has been 

certified under this part and is described in 

section 806(a)(2) to meet the requirements of 

section 806 and has not been notified by the 

board of trustees of the plan that corrective 

action has restored compliance with such re-

quirements; and 

‘‘(2) the applicable authority determines 

that there is a reasonable expectation that 

the plan will continue to fail to meet the re-

quirements of section 806, 

the board of trustees of the plan shall, at the 

direction of the applicable authority, termi-

nate the plan and, in the course of the termi-

nation, take such actions as the applicable 

authority may require, including satisfying 

any claims referred to in section 

806(a)(2)(B)(iii) and recovering for the plan 

any liability under subsection (a)(2)(B)(iii) or 

(e) of section 806, as necessary to ensure that 

the affairs of the plan will be, to the max-

imum extent possible, wound up in a manner 

which will result in timely provision of all 

benefits for which the plan is obligated. 

‘‘SEC. 810. TRUSTEESHIP BY THE SECRETARY OF 
INSOLVENT ASSOCIATION HEALTH 
PLANS PROVIDING HEALTH BENE-
FITS IN ADDITION TO HEALTH IN-
SURANCE COVERAGE. 

‘‘(a) APPOINTMENT OF SECRETARY AS TRUST-

EE FOR INSOLVENT PLANS.—Whenever the 

Secretary determines that an association 

health plan which is or has been certified 

under this part and which is described in sec-

tion 806(a)(2) will be unable to provide bene-

fits when due or is otherwise in a financially 

hazardous condition, as shall be defined by 

the Secretary by regulation through nego-

tiated rulemaking, the Secretary shall, upon 

notice to the plan, apply to the appropriate 

United States district court for appointment 

of the Secretary as trustee to administer the 

plan for the duration of the insolvency. The 

plan may appear as a party and other inter-

ested persons may intervene in the pro-

ceedings at the discretion of the court. The 

court shall appoint such Secretary trustee if 

the court determines that the trusteeship is 

necessary to protect the interests of the par-

ticipants and beneficiaries or providers of 

medical care or to avoid any unreasonable 

deterioration of the financial condition of 

the plan. The trusteeship of such Secretary 

shall continue until the conditions described 

in the first sentence of this subsection are 

remedied or the plan is terminated. 

‘‘(b) POWERS AS TRUSTEE.—The Secretary, 

upon appointment as trustee under sub-

section (a), shall have the power— 

‘‘(1) to do any act authorized by the plan, 

this title, or other applicable provisions of 

law to be done by the plan administrator or 

any trustee of the plan; 

‘‘(2) to require the transfer of all (or any 

part) of the assets and records of the plan to 

the Secretary as trustee; 

‘‘(3) to invest any assets of the plan which 

the Secretary holds in accordance with the 

provisions of the plan, regulations prescribed 

by the Secretary through negotiated rule-

making, and applicable provisions of law; 

‘‘(4) to require the sponsor, the plan admin-

istrator, any participating employer, and 

any employee organization representing plan 

participants to furnish any information with 

respect to the plan which the Secretary as 

trustee may reasonably need in order to ad-

minister the plan; 

‘‘(5) to collect for the plan any amounts 

due the plan and to recover reasonable ex-

penses of the trusteeship; 

‘‘(6) to commence, prosecute, or defend on 

behalf of the plan any suit or proceeding in-

volving the plan; 

‘‘(7) to issue, publish, or file such notices, 

statements, and reports as may be required 

by the Secretary by regulation through ne-

gotiated rulemaking or required by any 

order of the court; 

‘‘(8) to terminate the plan (or provide for 

its termination in accordance with section 

809(b)) and liquidate the plan assets, to re-

store the plan to the responsibility of the 

sponsor, or to continue the trusteeship; 

‘‘(9) to provide for the enrollment of plan 

participants and beneficiaries under appro-

priate coverage options; and 

‘‘(10) to do such other acts as may be nec-

essary to comply with this title or any order 

of the court and to protect the interests of 

plan participants and beneficiaries and pro-

viders of medical care. 

‘‘(c) NOTICE OF APPOINTMENT.—As soon as 

practicable after the Secretary’s appoint-

ment as trustee, the Secretary shall give no-

tice of such appointment to— 

‘‘(1) the sponsor and plan administrator; 

‘‘(2) each participant; 

‘‘(3) each participating employer; and 

‘‘(4) if applicable, each employee organiza-

tion which, for purposes of collective bar-

gaining, represents plan participants. 

‘‘(d) ADDITIONAL DUTIES.—Except to the ex-

tent inconsistent with the provisions of this 

title, or as may be otherwise ordered by the 

court, the Secretary, upon appointment as 

trustee under this section, shall be subject to 

the same duties as those of a trustee under 

section 704 of title 11, United States Code, 

and shall have the duties of a fiduciary for 

purposes of this title. 

‘‘(e) OTHER PROCEEDINGS.—An application 

by the Secretary under this subsection may 

be filed notwithstanding the pendency in the 

same or any other court of any bankruptcy, 

mortgage foreclosure, or equity receivership 

proceeding, or any proceeding to reorganize, 

conserve, or liquidate such plan or its prop-

erty, or any proceeding to enforce a lien 

against property of the plan. 

‘‘(f) JURISDICTION OF COURT.—

‘‘(1) IN GENERAL.—Upon the filing of an ap-

plication for the appointment as trustee or 

the issuance of a decree under this section, 

the court to which the application is made 

shall have exclusive jurisdiction of the plan 

involved and its property wherever located 

with the powers, to the extent consistent 

with the purposes of this section, of a court 

of the United States having jurisdiction over 

cases under chapter 11 of title 11, United 

States Code. Pending an adjudication under 

this section such court shall stay, and upon 

appointment by it of the Secretary as trust-

ee, such court shall continue the stay of, any 

pending mortgage foreclosure, equity receiv-

ership, or other proceeding to reorganize, 

conserve, or liquidate the plan, the sponsor, 

or property of such plan or sponsor, and any 

other suit against any receiver, conservator, 

or trustee of the plan, the sponsor, or prop-

erty of the plan or sponsor. Pending such ad-

judication and upon the appointment by it of 

the Secretary as trustee, the court may stay 

any proceeding to enforce a lien against 

property of the plan or the sponsor or any 

other suit against the plan or the sponsor. 

‘‘(2) VENUE.—An action under this section 

may be brought in the judicial district where 

the sponsor or the plan administrator resides 

or does business or where any asset of the 

plan is situated. A district court in which 

such action is brought may issue process 

with respect to such action in any other ju-

dicial district. 
‘‘(g) PERSONNEL.—In accordance with regu-

lations which shall be prescribed by the Sec-
retary through negotiated rulemaking, the 
Secretary shall appoint, retain, and com-
pensate accountants, actuaries, and other 
professional service personnel as may be nec-
essary in connection with the Secretary’s 
service as trustee under this section. 

‘‘SEC. 811. STATE ASSESSMENT AUTHORITY. 
‘‘(a) IN GENERAL.—Notwithstanding section 

514, a State may impose by law a contribu-
tion tax on an association health plan de-
scribed in section 806(a)(2), if the plan com-
menced operations in such State after the 
date of the enactment of the Bipartisan Pa-
tient Protection Act. 

‘‘(b) CONTRIBUTION TAX.—For purposes of 
this section, the term ‘contribution tax’ im-
posed by a State on an association health 
plan means any tax imposed by such State 
if—

‘‘(1) such tax is computed by applying a 

rate to the amount of premiums or contribu-

tions, with respect to individuals covered 

under the plan who are residents of such 

State, which are received by the plan from 

participating employers located in such 

State or from such individuals; 

‘‘(2) the rate of such tax does not exceed 

the rate of any tax imposed by such State on 

premiums or contributions received by insur-

ers or health maintenance organizations for 

health insurance coverage offered in such 

State in connection with a group health 

plan;

‘‘(3) such tax is otherwise nondiscrim-

inatory; and 

‘‘(4) the amount of any such tax assessed 

on the plan is reduced by the amount of any 

tax or assessment otherwise imposed by the 

State on premiums, contributions, or both 

received by insurers or health maintenance 

organizations for health insurance coverage, 

aggregate excess /stop loss insurance (as de-

fined in section 806(g)(1)), specific excess / 

stop loss insurance (as defined in section 

806(g)(2)), other insurance related to the pro-

vision of medical care under the plan, or any 

combination thereof provided by such insur-

ers or health maintenance organizations in 

such State in connection with such plan. 

‘‘SEC. 812. DEFINITIONS AND RULES OF CON-
STRUCTION.

‘‘(a) DEFINITIONS.—For purposes of this 
part—

‘‘(1) GROUP HEALTH PLAN.—The term ‘group 

health plan’ has the meaning provided in sec-

tion 733(a)(1) (after applying subsection (b) of 

this section). 

‘‘(2) MEDICAL CARE.—The term ‘medical 

care’ has the meaning provided in section 

733(a)(2).

‘‘(3) HEALTH INSURANCE COVERAGE.—The

term ‘health insurance coverage’ has the 

meaning provided in section 733(b)(1). 

‘‘(4) HEALTH INSURANCE ISSUER.—The term 

‘health insurance issuer’ has the meaning 

provided in section 733(b)(2). 

‘‘(5) APPLICABLE AUTHORITY.—

‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (B), the term ‘applicable au-

thority’ means, in connection with an asso-

ciation health plan— 

‘‘(i) the State recognized pursuant to sub-

section (c) of section 506 as the State to 

which authority has been delegated in con-

nection with such plan; or 

‘‘(ii) if there if no State referred to in 

clause (i), the Secretary. 

‘‘(B) EXCEPTIONS.—

‘‘(i) JOINT AUTHORITIES.—Where such term 

appears in section 808(3), section 807(e) (in 
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the first instance), section 809(a) (in the sec-

ond instance), section 809(a) (in the fourth 

instance), and section 809(b)(1), such term 

means, in connection with an association 

health plan, the Secretary and the State re-

ferred to in subparagraph (A)(i) (if any) in 

connection with such plan. 

‘‘(ii) REGULATORY AUTHORITIES.—Where

such term appears in section 802(a) (in the 

first instance), section 802(d), section 802(e), 

section 803(d), section 805(a)(5), section 

806(a)(2), section 806(b), section 806(c), sec-

tion 806(d), paragraphs (1)(A) and (2)(A) of 

section 806(g), section 806(h), section 806(i), 

section 806(j), section 807(a) (in the second in-

stance), section 807(b), section 807(d), section 

807(e) (in the second instance), section 808 (in 

the matter after paragraph (3)), and section 

809(a) (in the third instance), such term 

means, in connection with an association 

health plan, the Secretary. 

‘‘(6) HEALTH STATUS-RELATED FACTOR.—The

term ‘health status-related factor’ has the 

meaning provided in section 733(d)(2). 

‘‘(7) INDIVIDUAL MARKET.—

‘‘(A) IN GENERAL.—The term ‘individual 

market’ means the market for health insur-

ance coverage offered to individuals other 

than in connection with a group health plan. 

‘‘(B) TREATMENT OF VERY SMALL GROUPS.—

‘‘(i) IN GENERAL.—Subject to clause (ii), 

such term includes coverage offered in con-

nection with a group health plan that has 

fewer than 2 participants as current employ-

ees or participants described in section 

732(d)(3) on the first day of the plan year. 

‘‘(ii) STATE EXCEPTION.—Clause (i) shall not 

apply in the case of health insurance cov-

erage offered in a State if such State regu-

lates the coverage described in such clause in 

the same manner and to the same extent as 

coverage in the small group market (as de-

fined in section 2791(e)(5) of the Public 

Health Service Act) is regulated by such 

State.

‘‘(8) PARTICIPATING EMPLOYER.—The term 

‘participating employer’ means, in connec-

tion with an association health plan, any 

employer, if any individual who is an em-

ployee of such employer, a partner in such 

employer, or a self-employed individual who 

is such employer (or any dependent, as de-

fined under the terms of the plan, of such in-

dividual) is or was covered under such plan 

in connection with the status of such indi-

vidual as such an employee, partner, or self- 

employed individual in relation to the plan. 

‘‘(9) APPLICABLE STATE AUTHORITY.—The

term ‘applicable State authority’ means, 

with respect to a health insurance issuer in 

a State, the State insurance commissioner 

or official or officials designated by the 

State to enforce the requirements of title 

XXVII of the Public Health Service Act for 

the State involved with respect to such 

issuer.

‘‘(10) QUALIFIED ACTUARY.—The term 

‘qualified actuary’ means an individual who 

is a member of the American Academy of Ac-

tuaries or meets such reasonable standards 

and qualifications as the Secretary may pro-

vide by regulation through negotiated rule-

making.

‘‘(11) AFFILIATED MEMBER.—The term ‘af-

filiated member’ means, in connection with 

a sponsor— 

‘‘(A) a person who is otherwise eligible to 

be a member of the sponsor but who elects 

an affiliated status with the sponsor, 

‘‘(B) in the case of a sponsor with members 

which consist of associations, a person who 

is a member of any such association and 

elects an affiliated status with the sponsor, 

or

‘‘(C) in the case of an association health 

plan in existence on the date of the enact-

ment of the Bipartisan Patient Protection 

Act, a person eligible to be a member of the 

sponsor or one of its member associations. 

‘‘(12) LARGE EMPLOYER.—The term ‘large 

employer’ means, in connection with a group 

health plan with respect to a plan year, an 

employer who employed an average of at 

least 51 employees on business days during 

the preceding calendar year and who em-

ploys at least 2 employees on the first day of 

the plan year. 

‘‘(13) SMALL EMPLOYER.—The term ‘small 

employer’ means, in connection with a group 

health plan with respect to a plan year, an 

employer who is not a large employer. 

‘‘(b) RULES OF CONSTRUCTION.—

‘‘(1) EMPLOYERS AND EMPLOYEES.—For pur-

poses of determining whether a plan, fund, or 

program is an employee welfare benefit plan 

which is an association health plan, and for 

purposes of applying this title in connection 

with such plan, fund, or program so deter-

mined to be such an employee welfare ben-

efit plan— 

‘‘(A) in the case of a partnership, the term 

‘employer’ (as defined in section 3(5)) in-

cludes the partnership in relation to the 

partners, and the term ‘employee’ (as defined 

in section 3(6)) includes any partner in rela-

tion to the partnership; and 

‘‘(B) in the case of a self-employed indi-

vidual, the term ‘employer’ (as defined in 

section 3(5)) and the term ‘employee’ (as de-

fined in section 3(6)) shall include such indi-

vidual.

‘‘(2) PLANS, FUNDS, AND PROGRAMS TREATED

AS EMPLOYEE WELFARE BENEFIT PLANS.—In

the case of any plan, fund, or program which 

was established or is maintained for the pur-

pose of providing medical care (through the 

purchase of insurance or otherwise) for em-

ployees (or their dependents) covered there-

under and which demonstrates to the Sec-

retary that all requirements for certification 

under this part would be met with respect to 

such plan, fund, or program if such plan, 

fund, or program were a group health plan, 

such plan, fund, or program shall be treated 

for purposes of this title as an employee wel-

fare benefit plan on and after the date of 

such demonstration.’’. 

(b) CONFORMING AMENDMENTS TO PREEMP-

TION RULES.—

(1) Section 514(b)(6) of such Act (29 U.S.C. 

1144(b)(6)) is amended by adding at the end 

the following new subparagraph: 

‘‘(E) The preceding subparagraphs of this 

paragraph do not apply with respect to any 

State law in the case of an association 

health plan which is certified under part 8.’’. 

(2) Section 514 of such Act (29 U.S.C. 1144), 

as amended by section 142, is amended— 

(A) in subsection (b)(4), by striking ‘‘Sub-

section (a)’’ and inserting ‘‘Subsections (a) 

and (e)’’; 

(B) in subsection (b)(5), by striking ‘‘sub-

section (a)’’ in subparagraph (A) and insert-

ing ‘‘subsection (a) of this section and sub-

sections (a)(2)(B) and (b) of section 805’’, and 

by striking ‘‘subsection (a)’’ in subparagraph 

(B) and inserting ‘‘subsection (a) of this sec-

tion or subsection (a)(2)(B) or (b) of section 

805’’;

(C) by redesignating subsection (e) as sub-

section (f); and 

(D) by inserting after subsection (d) the 

following new subsection: 

‘‘(e)(1) Except as provided in subsection 

(b)(4), the provisions of this title shall super-

sede any and all State laws insofar as they 

may now or hereafter preclude, or have the 

effect of precluding, a health insurance 

issuer from offering health insurance cov-

erage in connection with an association 

health plan which is certified under part 8. 

‘‘(2) Except as provided in paragraphs (4) 

and (5) of subsection (b) of this section— 

‘‘(A) In any case in which health insurance 

coverage of any policy type is offered under 

an association health plan certified under 

part 8 to a participating employer operating 

in such State, the provisions of this title 

shall supersede any and all laws of such 

State insofar as they may preclude a health 

insurance issuer from offering health insur-

ance coverage of the same policy type to 

other employers operating in the State 

which are eligible for coverage under such 

association health plan, whether or not such 

other employers are participating employers 

in such plan. 

‘‘(B) In any case in which health insurance 

coverage of any policy type is offered under 

an association health plan in a State and the 

filing, with the applicable State authority, 

of the policy form in connection with such 

policy type is approved by such State au-

thority, the provisions of this title shall su-

persede any and all laws of any other State 

in which health insurance coverage of such 

type is offered, insofar as they may preclude, 

upon the filing in the same form and manner 

of such policy form with the applicable State 

authority in such other State, the approval 

of the filing in such other State. 

‘‘(3) For additional provisions relating to 

association health plans, see subsections 

(a)(2)(B) and (b) of section 805. 

‘‘(4) For purposes of this subsection, the 

term ‘association health plan’ has the mean-

ing provided in section 801(a), and the terms 

‘health insurance coverage’, ‘participating 

employer’, and ‘health insurance issuer’ have 

the meanings provided such terms in section 

811, respectively.’’. 

(3) Section 514(b)(6)(A) of such Act (29 

U.S.C. 1144(b)(6)(A)) is amended— 

(A) in clause (i)(II), by striking ‘‘and’’ at 

the end; 

(B) in clause (ii), by inserting ‘‘and which 

does not provide medical care (within the 

meaning of section 733(a)(2)),’’ after ‘‘ar-

rangement,’’, and by striking ‘‘title.’’ and in-

serting ‘‘title, and’’; and 

(C) by adding at the end the following new 

clause:

‘‘(iii) subject to subparagraph (E), in the 

case of any other employee welfare benefit 

plan which is a multiple employer welfare 

arrangement and which provides medical 

care (within the meaning of section 

733(a)(2)), any law of any State which regu-

lates insurance may apply.’’. 

(4) Section 514(e) of such Act (as redesig-

nated by paragraph (2)(C)) is amended— 

(A) by striking ‘‘Nothing’’ and inserting 

‘‘(1) Except as provided in paragraph (2), 

nothing’’; and 

(B) by adding at the end the following new 

paragraph:

‘‘(2) Nothing in any other provision of law 

enacted on or after the date of the enact-

ment of the Bipartisan Patient Protection 

Act shall be construed to alter, amend, mod-

ify, invalidate, impair, or supersede any pro-

vision of this title, except by specific cross- 

reference to the affected section.’’. 

(c) PLAN SPONSOR.—Section 3(16)(B) of such 

Act (29 U.S.C. 102(16)(B)) is amended by add-

ing at the end the following new sentence: 

‘‘Such term also includes a person serving as 

the sponsor of an association health plan 

under part 8.’’. 

(d) DISCLOSURE OF SOLVENCY PROTECTIONS

RELATED TO SELF-INSURED AND FULLY IN-

SURED OPTIONS UNDER ASSOCIATION HEALTH
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PLANS.—Section 102(b) of such Act (29 U.S.C. 

102(b)) is amended by adding at the end the 

following: ‘‘An association health plan shall 

include in its summary plan description, in 

connection with each benefit option, a de-

scription of the form of solvency or guar-

antee fund protection secured pursuant to 

this Act or applicable State law, if any.’’. 
(e) SAVINGS CLAUSE.—Section 731(c) of such 

Act is amended by inserting ‘‘or part 8’’ after 

‘‘this part’’. 
(f) REPORT TO THE CONGRESS REGARDING

CERTIFICATION OF SELF-INSURED ASSOCIATION

HEALTH PLANS.—Not later than January 1, 

2006, the Secretary of Labor shall report to 

the Committee on Education and the Work-

force of the House of Representatives and the 

Committee on Health, Education, Labor, and 

Pensions of the Senate the effect association 

health plans have had, if any, on reducing 

the number of uninsured individuals. 
(g) CLERICAL AMENDMENT.—The table of 

contents in section 1 of the Employee Retire-

ment Income Security Act of 1974 is amended 

by inserting after the item relating to sec-

tion 734 the following new items: 

‘‘PART 8—RULES GOVERNING ASSOCIATION

HEALTH PLANS

‘‘Sec. 801. Association health plans. 
‘‘Sec. 802. Certification of association health 

plans.
‘‘Sec. 803. Requirements relating to sponsors 

and boards of trustees. 
‘‘Sec. 804. Participation and coverage re-

quirements.
‘‘Sec. 805. Other requirements relating to 

plan documents, contribution 

rates, and benefit options. 
‘‘Sec. 806. Maintenance of reserves and pro-

visions for solvency for plans 

providing health benefits in ad-

dition to health insurance cov-

erage.
‘‘Sec. 807. Requirements for application and 

related requirements. 
‘‘Sec. 808. Notice requirements for voluntary 

termination.
‘‘Sec. 809. Corrective actions and mandatory 

termination.
‘‘Sec. 810. Trusteeship by the Secretary of 

insolvent association health 

plans providing health benefits 

in addition to health insurance 

coverage.
‘‘Sec. 811. State assessment authority. 
‘‘Sec. 812. Definitions and rules of construc-

tion.’’.

SEC. 422. CLARIFICATION OF TREATMENT OF SIN-
GLE EMPLOYER ARRANGEMENTS. 

Section 3(40)(B) of the Employee Retire-

ment Income Security Act of 1974 (29 U.S.C. 

1002(40)(B)) is amended— 

(1) in clause (i), by inserting ‘‘for any plan 

year of any such plan, or any fiscal year of 

any such other arrangement;’’ after ‘‘single 

employer’’, and by inserting ‘‘during such 

year or at any time during the preceding 1- 

year period’’ after ‘‘control group’’; 

(2) in clause (iii)— 

(A) by striking ‘‘common control shall not 

be based on an interest of less than 25 per-

cent’’ and inserting ‘‘an interest of greater 

than 25 percent may not be required as the 

minimum interest necessary for common 

control’’; and 

(B) by striking ‘‘similar to’’ and inserting 

‘‘consistent and coextensive with’’; 

(3) by redesignating clauses (iv) and (v) as 

clauses (v) and (vi), respectively; and 

(4) by inserting after clause (iii) the fol-

lowing new clause: 

‘‘(iv) in determining, after the application 

of clause (i), whether benefits are provided to 

employees of two or more employers, the ar-

rangement shall be treated as having only 

one participating employer if, after the ap-

plication of clause (i), the number of individ-

uals who are employees and former employ-

ees of any one participating employer and 

who are covered under the arrangement is 

greater than 75 percent of the aggregate 

number of all individuals who are employees 

or former employees of participating em-

ployers and who are covered under the ar-

rangement;’’.

SEC. 423. CLARIFICATION OF TREATMENT OF 
CERTAIN COLLECTIVELY BAR-
GAINED ARRANGEMENTS. 

(a) IN GENERAL.—Section 3(40)(A)(i) of the 

Employee Retirement Income Security Act 

of 1974 (29 U.S.C. 1002(40)(A)(i)) is amended to 

read as follows: 

‘‘(i)(I) under or pursuant to one or more 

collective bargaining agreements which are 

reached pursuant to collective bargaining 

described in section 8(d) of the National 

Labor Relations Act (29 U.S.C. 158(d)) or 

paragraph Fourth of section 2 of the Railway 

Labor Act (45 U.S.C. 152, paragraph Fourth) 

or which are reached pursuant to labor-man-

agement negotiations under similar provi-

sions of State public employee relations 

laws, and (II) in accordance with subpara-

graphs (C), (D), and (E);’’. 
(b) LIMITATIONS.—Section 3(40) of such Act 

(29 U.S.C. 1002(40)) is amended by adding at 

the end the following new subparagraphs: 
‘‘(C) For purposes of subparagraph 

(A)(i)(II), a plan or other arrangement shall 

be treated as established or maintained in 

accordance with this subparagraph only if 

the following requirements are met: 

‘‘(i) The plan or other arrangement, and 

the employee organization or any other enti-

ty sponsoring the plan or other arrangement, 

do not— 

‘‘(I) utilize the services of any licensed in-

surance agent or broker for soliciting or en-

rolling employers or individuals as partici-

pating employers or covered individuals 

under the plan or other arrangement; or 

‘‘(II) pay any type of compensation to a 

person, other than a full time employee of 

the employee organization (or a member of 

the organization to the extent provided in 

regulations prescribed by the Secretary 

through negotiated rulemaking), that is re-

lated either to the volume or number of em-

ployers or individuals solicited or enrolled as 

participating employers or covered individ-

uals under the plan or other arrangement, or 

to the dollar amount or size of the contribu-

tions made by participating employers or 

covered individuals to the plan or other ar-

rangement;

except to the extent that the services used 

by the plan, arrangement, organization, or 

other entity consist solely of preparation of 

documents necessary for compliance with 

the reporting and disclosure requirements of 

part 1 or administrative, investment, or con-

sulting services unrelated to solicitation or 

enrollment of covered individuals. 

‘‘(ii) As of the end of the preceding plan 

year, the number of covered individuals 

under the plan or other arrangement who are 

neither—

‘‘(I) employed within a bargaining unit 

covered by any of the collective bargaining 

agreements with a participating employer 

(nor covered on the basis of an individual’s 

employment in such a bargaining unit); nor 

‘‘(II) present employees (or former employ-

ees who were covered while employed) of the 

sponsoring employee organization, of an em-

ployer who is or was a party to any of the 

collective bargaining agreements, or of the 

plan or other arrangement or a related plan 

or arrangement (nor covered on the basis of 

such present or former employment); 

does not exceed 15 percent of the total num-

ber of individuals who are covered under the 

plan or arrangement and who are present or 

former employees who are or were covered 

under the plan or arrangement pursuant to a 

collective bargaining agreement with a par-

ticipating employer. The requirements of the 

preceding provisions of this clause shall be 

treated as satisfied if, as of the end of the 

preceding plan year, such covered individ-

uals are comprised solely of individuals who 

were covered individuals under the plan or 

other arrangement as of the date of the en-

actment of the Bipartisan Patient Protec-

tion Act and, as of the end of the preceding 

plan year, the number of such covered indi-

viduals does not exceed 25 percent of the 

total number of present and former employ-

ees enrolled under the plan or other arrange-

ment.

‘‘(iii) The employee organization or other 

entity sponsoring the plan or other arrange-

ment certifies to the Secretary each year, in 

a form and manner which shall be prescribed 

by the Secretary through negotiated rule-

making that the plan or other arrangement 

meets the requirements of clauses (i) and 

(ii).
‘‘(D) For purposes of subparagraph 

(A)(i)(II), a plan or arrangement shall be 
treated as established or maintained in ac-
cordance with this subparagraph only if— 

‘‘(i) all of the benefits provided under the 

plan or arrangement consist of health insur-

ance coverage; or 

‘‘(ii)(I) the plan or arrangement is a multi-

employer plan; and 

‘‘(II) the requirements of clause (B) of the 

proviso to clause (5) of section 302(c) of the 

Labor Management Relations Act, 1947 (29 

U.S.C. 186(c)) are met with respect to such 

plan or other arrangement. 
‘‘(E) For purposes of subparagraph 

(A)(i)(II), a plan or arrangement shall be 
treated as established or maintained in ac-
cordance with this subparagraph only if— 

‘‘(i) the plan or arrangement is in effect as 

of the date of the enactment of the Bipar-

tisan Patient Protection Act; or 

‘‘(ii) the employee organization or other 

entity sponsoring the plan or arrangement— 

‘‘(I) has been in existence for at least 3 

years; or 

‘‘(II) demonstrates to the satisfaction of 

the Secretary that the requirements of sub-

paragraphs (C) and (D) are met with respect 

to the plan or other arrangement.’’. 
(c) CONFORMING AMENDMENTS TO DEFINI-

TIONS OF PARTICIPANT AND BENEFICIARY.—
Section 3(7) of such Act (29 U.S.C. 1002(7)) is 
amended by adding at the end the following 
new sentence: ‘‘Such term includes an indi-
vidual who is a covered individual described 
in paragraph (40)(C)(ii).’’. 

SEC. 424. ENFORCEMENT PROVISIONS RELATING 
TO ASSOCIATION HEALTH PLANS. 

(a) CRIMINAL PENALTIES FOR CERTAIN WILL-
FUL MISREPRESENTATIONS.—Section 501 of 
the Employee Retirement Income Security 
Act of 1974 (29 U.S.C. 1131) is amended— 

(1) by inserting ‘‘(a)’’ after ‘‘SEC. 501.’’; and 

(2) by adding at the end the following new 

subsection:
‘‘(b) Any person who willfully falsely rep-

resents, to any employee, any employee’s 
beneficiary, any employer, the Secretary, or 
any State, a plan or other arrangement es-
tablished or maintained for the purpose of 
offering or providing any benefit described in 
section 3(1) to employees or their bene-
ficiaries as— 

‘‘(1) being an association health plan which 

has been certified under part 8; 
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‘‘(2) having been established or maintained 

under or pursuant to one or more collective 

bargaining agreements which are reached 

pursuant to collective bargaining described 

in section 8(d) of the National Labor Rela-

tions Act (29 U.S.C. 158(d)) or paragraph 

Fourth of section 2 of the Railway Labor Act 

(45 U.S.C. 152, paragraph Fourth) or which 

are reached pursuant to labor-management 

negotiations under similar provisions of 

State public employee relations laws; or 

‘‘(3) being a plan or arrangement with re-

spect to which the requirements of subpara-

graph (C), (D), or (E) of section 3(40) are met; 
shall, upon conviction, be imprisoned not 
more than 5 years, be fined under title 18, 
United States Code, or both.’’. 

(b) CEASE ACTIVITIES ORDERS.—Section 502 
of such Act (29 U.S.C. 1132), as amended by 
sections 141 and 143, is further amended by 
adding at the end the following new sub-
section:

‘‘(p) ASSOCIATION HEALTH PLAN CEASE AND

DESIST ORDERS.—

‘‘(1) IN GENERAL.—Subject to paragraph (2), 

upon application by the Secretary showing 

the operation, promotion, or marketing of an 

association health plan (or similar arrange-

ment providing benefits consisting of med-

ical care (as defined in section 733(a)(2))) 

that—

‘‘(A) is not certified under part 8, is subject 

under section 514(b)(6) to the insurance laws 

of any State in which the plan or arrange-

ment offers or provides benefits, and is not 

licensed, registered, or otherwise approved 

under the insurance laws of such State; or 

‘‘(B) is an association health plan certified 

under part 8 and is not operating in accord-

ance with the requirements under part 8 for 

such certification, 

a district court of the United States shall 

enter an order requiring that the plan or ar-

rangement cease activities. 

‘‘(2) EXCEPTION.—Paragraph (1) shall not 

apply in the case of an association health 

plan or other arrangement if the plan or ar-

rangement shows that— 

‘‘(A) all benefits under it referred to in 

paragraph (1) consist of health insurance 

coverage; and 

‘‘(B) with respect to each State in which 

the plan or arrangement offers or provides 

benefits, the plan or arrangement is oper-

ating in accordance with applicable State 

laws that are not superseded under section 

514.

‘‘(3) ADDITIONAL EQUITABLE RELIEF.—The

court may grant such additional equitable 

relief, including any relief available under 

this title, as it deems necessary to protect 

the interests of the public and of persons 

having claims for benefits against the plan.’’. 
(c) RESPONSIBILITY FOR CLAIMS PROCE-

DURE.—Section 503 of such Act (29 U.S.C. 
1133), as amended by section 301(b), is amend-
ed by adding at the end the following new 
subsection:

‘‘(c) ASSOCIATION HEALTH PLANS.—The
terms of each association health plan which 
is or has been certified under part 8 shall re-
quire the board of trustees or the named fi-
duciary (as applicable) to ensure that the re-
quirements of this section are met in connec-
tion with claims filed under the plan.’’. 

SEC. 425. COOPERATION BETWEEN FEDERAL AND 
STATE AUTHORITIES. 

Section 506 of the Employee Retirement 
Income Security Act of 1974 (29 U.S.C. 1136) is 
amended by adding at the end the following 
new subsection: 

‘‘(c) CONSULTATION WITH STATES WITH RE-
SPECT TO ASSOCIATION HEALTH PLANS.—

‘‘(1) AGREEMENTS WITH STATES.—The Sec-

retary shall consult with the State recog-

nized under paragraph (2) with respect to an 

association health plan regarding the exer-

cise of— 

‘‘(A) the Secretary’s authority under sec-

tions 502 and 504 to enforce the requirements 

for certification under part 8; and 

‘‘(B) the Secretary’s authority to certify 

association health plans under part 8 in ac-

cordance with regulations of the Secretary 

applicable to certification under part 8. 

‘‘(2) RECOGNITION OF PRIMARY DOMICILE

STATE.—In carrying out paragraph (1), the 

Secretary shall ensure that only one State 

will be recognized, with respect to any par-

ticular association health plan, as the State 

to with which consultation is required. In 

carrying out this paragraph, the Secretary 

shall take into account the places of resi-

dence of the participants and beneficiaries 

under the plan and the State in which the 

trust is maintained.’’. 

SEC. 426. EFFECTIVE DATE AND TRANSITIONAL 
AND OTHER RULES. 

(a) EFFECTIVE DATE.—The amendments 
made by sections 421, 424, and 425 shall take 
effect one year from the date of enactment. 
The amendments made by sections 422 and 
423 shall take effect on the date of the enact-
ment of this Act. The Secretary of Labor 
shall first issue all regulations necessary to 
carry out the amendments made by this sub-
title within one year from the date of enact-
ment. Such regulations shall be issued 
through negotiated rulemaking. 

(b) EXCEPTION.—Section 801(a)(2) of the 
Employee Retirement Income Security Act 
of 1974 (added by section 421) does not apply 
in connection with an association health 
plan (certified under part 8 of subtitle B of 
title I of such Act) existing on the date of 
the enactment of this Act, if no benefits pro-
vided thereunder as of the date of the enact-
ment of this Act consist of health insurance 
coverage (as defined in section 733(b)(1) of 
such Act). 

(c) TREATMENT OF CERTAIN EXISTING

HEALTH BENEFITS PROGRAMS.—

(1) IN GENERAL.—In any case in which, as of 

the date of the enactment of this Act, an ar-

rangement is maintained in a State for the 

purpose of providing benefits consisting of 

medical care for the employees and bene-

ficiaries of its participating employers, at 

least 200 participating employers make con-

tributions to such arrangement, such ar-

rangement has been in existence for at least 

10 years, and such arrangement is licensed 

under the laws of one or more States to pro-

vide such benefits to its participating em-

ployers, upon the filing with the applicable 

authority (as defined in section 812(a)(5) of 

the Employee Retirement Income Security 

Act of 1974 (as amended by this subtitle)) by 

the arrangement of an application for cer-

tification of the arrangement under part 8 of 

subtitle B of title I of such Act— 

(A) such arrangement shall be deemed to 

be a group health plan for purposes of title I 

of such Act; 

(B) the requirements of sections 801(a)(1) 

and 803(a)(1) of the Employee Retirement In-

come Security Act of 1974 shall be deemed 

met with respect to such arrangement; 

(C) the requirements of section 803(b) of 

such Act shall be deemed met, if the arrange-

ment is operated by a board of directors 

which—

(i) is elected by the participating employ-

ers, with each employer having one vote; and 

(ii) has complete fiscal control over the ar-

rangement and which is responsible for all 

operations of the arrangement; 

(D) the requirements of section 804(a) of 

such Act shall be deemed met with respect to 

such arrangement; and 

(E) the arrangement may be certified by 

any applicable authority with respect to its 

operations in any State only if it operates in 

such State on the date of certification. 

The provisions of this subsection shall cease 

to apply with respect to any such arrange-

ment at such time after the date of the en-

actment of this Act as the applicable re-

quirements of this subsection are not met 

with respect to such arrangement. 

(2) DEFINITIONS.—For purposes of this sub-

section, the terms ‘‘group health plan’’, 

‘‘medical care’’, and ‘‘participating em-

ployer’’ shall have the meanings provided in 

section 812 of the Employee Retirement In-

come Security Act of 1974, except that the 

reference in paragraph (7) of such section to 

an ‘‘association health plan’’ shall be deemed 

a reference to an arrangement referred to in 

this subsection. 
Amend section 511 to read as follows (and 

conform the table of contents accordingly): 

SEC. 511. EXPANSION OF AVAILABILITY OF AR-
CHER MEDICAL SAVINGS ACCOUNTS. 

(a) REPEAL OF LIMITATIONS ON NUMBER OF

MEDICAL SAVINGS ACCOUNTS.—

(1) IN GENERAL.—Subsections (i) and (j) of 

section 220 of the Internal Revenue Code of 

1986 are hereby repealed. 

(2) CONFORMING AMENDMENTS.—

(A) Paragraph (1) of section 220(c) of such 

Code is amended by striking subparagraph 

(D).

(B) Section 138 of such Code is amended by 

striking subsection (f). 
(b) AVAILABILITY NOT LIMITED TO ACCOUNTS

FOR EMPLOYEES OF SMALL EMPLOYERS AND

SELF-EMPLOYED INDIVIDUALS.—

(1) IN GENERAL.—Subparagraph (A) of sec-

tion 220(c)(1) of such Code (relating to eligi-

ble individual) is amended to read as follows: 

‘‘(A) IN GENERAL.—The term ‘eligible indi-

vidual’ means, with respect to any month, 

any individual if— 

‘‘(i) such individual is covered under a high 

deductible health plan as of the 1st day of 

such month, and 

‘‘(ii) such individual is not, while covered 

under a high deductible health plan, covered 

under any health plan— 

‘‘(I) which is not a high deductible health 

plan, and 

‘‘(II) which provides coverage for any ben-

efit which is covered under the high deduct-

ible health plan.’’. 

(2) CONFORMING AMENDMENTS.—

(A) Section 220(c)(1) of such Code is amend-

ed by striking subparagraph (C). 

(B) Section 220(c) of such Code is amended 

by striking paragraph (4) (defining small em-

ployer) and by redesignating paragraph (5) as 

paragraph (4). 

(C) Section 220(b) of such Code is amended 

by striking paragraph (4) (relating to deduc-

tion limited by compensation) and by redes-

ignating paragraphs (5), (6), and (7) as para-

graphs (4), (5), and (6), respectively. 
(c) INCREASE IN AMOUNT OF DEDUCTION AL-

LOWED FOR CONTRIBUTIONS TO MEDICAL SAV-
INGS ACCOUNTS.—

(1) IN GENERAL.—Paragraph (2) of section 

220(b) of such Code is amended to read as fol-

lows:

‘‘(2) MONTHLY LIMITATION.—The monthly 

limitation for any month is the amount 

equal to 1⁄12 of the annual deductible (as of 

the first day of such month) of the individ-

ual’s coverage under the high deductible 

health plan.’’. 

(2) CONFORMING AMENDMENT.—Clause (ii) of 

section 220(d)(1)(A) of such Code is amended 

by striking ‘‘75 percent of’’. 
(d) BOTH EMPLOYERS AND EMPLOYEES MAY

CONTRIBUTE TO MEDICAL SAVINGS AC-
COUNTS.—Paragraph (4) of section 220(b) of 
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such Code (as redesignated by subsection 
(b)(2)(C)) is amended to read as follows: 

‘‘(4) COORDINATION WITH EXCLUSION FOR EM-

PLOYER CONTRIBUTIONS.—The limitation 

which would (but for this paragraph) apply 

under this subsection to the taxpayer for any 

taxable year shall be reduced (but not below 

zero) by the amount which would (but for 

section 106(b)) be includible in the taxpayer’s 

gross income for such taxable year.’’. 
(e) REDUCTION OF PERMITTED DEDUCTIBLES

UNDER HIGH DEDUCTIBLE HEALTH PLANS.—

(1) IN GENERAL.—Subparagraph (A) of sec-

tion 220(c)(2) of such Code (defining high de-

ductible health plan) is amended— 

(A) by striking ‘‘$1,500’’ in clause (i) and in-

serting ‘‘$1,000’’; and 

(B) by striking ‘‘$3,000’’ in clause (ii) and 

inserting ‘‘$2,000’’. 

(2) CONFORMING AMENDMENT.—Subsection

(g) of section 220 of such Code is amended to 

read as follows: 
‘‘(g) COST-OF-LIVING ADJUSTMENT.—

‘‘(1) IN GENERAL.—In the case of any tax-

able year beginning in a calendar year after 

1998, each dollar amount in subsection (c)(2) 

shall be increased by an amount equal to— 

‘‘(A) such dollar amount, multiplied by 

‘‘(B) the cost-of-living adjustment deter-

mined under section 1(f)(3) for the calendar 

year in which such taxable year begins by 

substituting ‘calendar year 1997’ for ‘cal-

endar year 1992’ in subparagraph (B) thereof. 

‘‘(2) SPECIAL RULES.—In the case of the 

$1,000 amount in subsection (c)(2)(A)(i) and 

the $2,000 amount in subsection (c)(2)(A)(ii), 

paragraph (1)(B) shall be applied by sub-

stituting ‘calendar year 2000’ for ‘calendar 

year 1997’. 

‘‘(3) ROUNDING.—If any increase under para-

graph (1) or (2) is not a multiple of $50, such 

increase shall be rounded to the nearest mul-

tiple of $50.’’. 
(f) PROVIDING INCENTIVES FOR PREFERRED

PROVIDER ORGANIZATIONS TO OFFER MEDICAL

SAVINGS ACCOUNTS.—

(1) PREVENTIVE CARE COVERAGE PER-

MITTED.—Clause (ii) of section 220(c)(2)(B) of 

such Code is amended by striking ‘‘preven-

tive care if’’ and all that follows and insert-

ing ‘‘preventive care.’’ 

(2) TREATMENT OF NETWORK SERVICES.—

Subparagraph (B) of section 220(c)(2) of such 

Code is amended by adding at the end the 

following new clause: 

‘‘(iii) TREATMENT OF NETWORK SERVICES.—

In the case of a health plan which provides 

benefits for services provided by providers in 

a network (as defined in section 161 of the 

Patient’s Bill of Rights Act of 2001) and 

which would (without regard to services pro-

vided by providers outside the network) be a 

high deductible health plan, such plan shall 

not fail to be a high deductible health plan 

because—

‘‘(I) the annual deductible for services pro-

vided by providers outside the network ex-

ceeds the applicable maximum dollar 

amount in clause (i) or (ii), or 

‘‘(II) the annual out-of-pocket expenses re-

quired to be paid for services provided by 

providers outside the network exceeds the 

applicable dollar amount in clause (iii). 

The annual deductible taken into account 

under subsection (b)(2) with respect to a plan 

to which the preceding sentence applies shall 

be the annual deductible for services pro-

vided by providers within the network.’’ 
(g) MEDICAL SAVINGS ACCOUNTS MAY BE OF-

FERED UNDER CAFETERIA PLANS.—Subsection
(f) of section 125 of such Code is amended by 
striking ‘‘106(b),’’. 

(h) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years beginning after December 31, 2001. 

The CHAIRMAN. Pursuant to House 

Resolution 219, the gentleman from 

California (Mr. THOMAS) and a Member 

opposed each will control 20 minutes. 
The Chair recognizes the gentleman 

from California (Mr. THOMAS).
Mr. THOMAS. Mr. Chairman, I yield 

myself such time as I may consume. 
Mr. Chairman, this amendment has 

two major provisions, one dealing with 

an attempt, since we know that the Pa-

tients’ Bill of Rights and the expenses 

associated with the albeit appropriate 

and necessary structural procedure of 

due process and potential litigation 

will cost additional dollars and, there-

fore, will have some negative impact 

on the number of folks who are in-

sured, we believe that it is necessary to 

go forward. That is why this amend-

ment is offered. 
This amendment contains two sig-

nificant provisions that we believe will 

significantly enhance the opportunity 

to retain the insurance that is avail-

able for individuals for health insur-

ance today and, perhaps, even enhance 

it based upon the creative approach in 

this amendment. 
The first provisions are called med-

ical savings accounts, and in honor of 

the former chairman of the Committee 

on Ways and Means, these have become 

known as Archer MSAs. 
The problem with the Archer MSAs 

was that they were not permanent. 

They were not a viable insurance prod-

uct, and notwithstanding recent polls 

that show that up to 90 percent of 

Americans believe these are necessary 

and appropriate, especially among that 

group that is the least insured with 

health insurance, the 18- to 29-year- 

olds who have that 91 percent desir-

ability for this insurance, the structure 

of MSAs has been such that it does not 

work.
Mr. Chairman, this amendment re-

fines medical savings accounts to 

produce a viable insurance product. 
Mr. Chairman, I reserve the balance 

of my time. 
Mr. THOMAS. Mr. Chairman, I ask 

unanimous consent to yield the bal-

ance of my time to the gentleman from 

Texas (Mr. SAM JOHNSON) to control 

the time. 
The CHAIRMAN. Is there objection 

to the request of the gentleman from 

California?
There was no objection. 
The CHAIRMAN. The gentleman 

from California (Mr. STARK) claims the 

time in opposition. 
Mr. STARK. Mr. Chairman, I ask 

unanimous consent to allocate 10 min-

utes to the gentleman from New Jersey 

(Mr. ANDREWS).
The CHAIRMAN. Is there objection 

to the request of the gentleman from 

California?
There was no objection. 
Mr. STARK. Mr. Chairman, I yield 2 

minutes to myself. 
Mr. Chairman, this is an old dead 

horse which for some reason has been 

revived again. Medical savings ac-

counts have not worked in the private 

market and did not work when they 

were offered to Medicare beneficiaries. 

They did not sell one policy under 

Medicare. This provision comes with a 

price tag of nearly $5 billion over 10 

years, and all that can be said is, 

‘‘There they go again, the Republicans 

giving a tax cut to the very rich.’’ 
Mr. Chairman, the American Acad-

emy of Actuaries said the greatest sav-

ings from MSAs will be for the employ-

ees who have little or no health ex-

penditures; and the greatest losses will 

be for those employees with substan-

tial health care expenditures. Those 

with high expenditures are primarily 

older employees and pregnant women. 
The Wall Street Journal article ex-

plaining the lack of demand for MSAs 

stated that consumers using MSAs 

must generally pay full price for med-

ical services, while managed care plans 

get discounts of 30 to 60 percent. MSAs 

discourage preventive care, which leads 

to more serious health costs. MSAs do 

not work. 
Mr. Chairman, why we should be in-

creasing the ability of very rich people 

to have a second IRA and deny health 

care or raise the cost of health care for 

other workers escapes me. This is an 

amendment, laughable at best, pro-

posed by people who think that they 

can buy some more votes by pandering 

to the very rich by giving away more 

tax deductions. 

b 1730

I might say that in the previous de-

bate today, people talked about raising 

the cost of health insurance. There is 

not one credible, independent study 

ever conducted that shows the number 

of uninsured Americans would go up if 

we passed the Patients’ Bill of Rights. 

I challenge the Republicans to show me 

such a study. 

Mr. SAM JOHNSON of Texas. Mr. 

Chairman, I yield 1 minute to the gen-

tlewoman from New York (Mrs. 

KELLY).

Mrs. KELLY. Mr. Chairman, I rise 

today in strong support of the amend-

ment offered by my colleagues. There 

are millions of Americans without 

health coverage, and they live in every 

one of our districts. We hear from them 

every day. One provision that is poised 

to have a tremendous impact on reduc-

ing the number of uninsured is associa-

tion health plans. 

I have heard some of my colleagues 

contend that AHPs are bad for women. 

Bad for women? How is affordable 

health coverage bad for women? Asso-

ciation health plans offer another tool 

for women to access affordable health 

insurance. Currently, small business 

owners, their families and their em-

ployees make up over 60 percent of the 

uninsured. Over half of these people are 

women. This is a no-brainer. AHPs are 

good for women. In fact, AHPs are 
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strongly supported by the National As-

sociation of Women Business Owners, 

Women Impacting Public Policy, in ad-

dition to a host of other groups com-

mitted to increasing access to health 

care for hardworking women Ameri-

cans.
Many small businesses do not have 

the ability to negotiate affordable 

health care prices the way big compa-

nies can. I think we should give them 

an opportunity to level this playing 

field.
I urge all of my colleagues to remem-

ber the women and uninsured of Amer-

ica and adopt this amendment. 
Mr. STARK. Mr. Chairman, I yield 

myself such time as I may consume. I 

ask the gentlewoman from New York if 

she would care to respond to a question 

and answer for me if she knows of any 

women’s group in the United States 

that endorses this outside of perhaps 

the Eagle Forum. 
Mrs. KELLY. If the gentleman will 

yield, Mr. Chairman, I am sorry, per-

haps the gentleman was not listening. 

Yes. The National Association of 

Women Business Owners and the 

Women Impacting Public Policy both. 

That is only two. There are others. 
Mr. STARK. There are? 
Mrs. KELLY. Yes. 
Mr. STARK. Which others? 
Mrs. KELLY. I do not have a list of 

them in my hand, but there are others. 
Mr. STARK. I thank the gentle-

woman.
Mr. Chairman, I yield 11⁄2 minutes to 

the gentleman from Wisconsin (Mr. 

KLECZKA).
Mr. KLECZKA. Mr. Chairman, I rise 

in strong opposition to this amend-

ment, especially the portion dealing 

with medical savings accounts. What 

are those? We all know about retire-

ment savings accounts, IRAs; we know 

about education savings accounts put-

ting money away for your child’s edu-

cation. Now we have medical savings 

accounts.
My question to the proponents is, 

where are individuals going to get all 

this money to slug into these various 

accounts? You have got to pay the 

mortgage, your gas bill, your heat bill 

and now you are supposed to have all 

this money left over to give to your 

IRA, your education IRA and then a 

medical IRA. 
Mr. Chairman, if this passes and be-

comes law, this is the death knell for 

employer-sponsored insurance. I say 

that because only the healthy and the 

wealthy will be able to put money into 

medical savings accounts, leaving the 

rest of us and the sick, to pull the 

wagon. What will happen is rates will 

go up, employers will cancel their plan 

and say, You will have to go into a 

medical savings account. I can’t afford 

this anymore. 
Just to prove my point, the author of 

the amendment, Mr. THOMAS the chair-

man of the Committee on Ways and 

Means, said in March of 1998, that it 

would be not surprising if a health care 

package uses the Tax Code to get rid of 

the employer-sponsored insurance sys-

tem.’’
Mr. Chairman, we see it is right here 

today and if this passes, say good-bye 

to your employer-sponsored health in-

surance because the rates are going to 

be too high for employers to keep it. 

Again, this plan is for the healthy and 

wealthy.
Mr. SAM JOHNSON of Texas. Mr. 

Chairman, I yield 1 minute to the gen-

tleman from Georgia (Mr. NORWOOD).
Mr. NORWOOD. I thank the gen-

tleman for yielding time. 
Mr. Chairman, it is interesting to fol-

low the previous speaker, because med-

ical savings accounts hold the best 

promise for allowing Americans to 

break out of managed care entirely and 

take control of their own health care 

for the first time in many years. I do 

not have time to go into this a lot, but 

some of the most serious, real problems 

faced today by medical savings account 

companies is that a far higher mix of 

seriously ill patients are flocking into 

MSAs than other health plans, to the 

point that negative selection is cur-

rently hurting MSAs, not traditional 

insurance. The reason so many people 

with preexisting conditions are flock-

ing to MSAs is that MSAs provide free-

dom, freedom to get the drug your doc-

tor ordered, freedom to see your spe-

cialist without seeking permission 

from anyone or to have to file an ap-

peal for an overturn. 
I urge my colleagues to support this 

amendment for medical savings ac-

counts because I think that it will help 

all of us do one of the things I have 

been trying to do all along, is get away 

from managed care. 
Mr. STARK. Mr. Chairman, I am 

happy to yield 11⁄2 minutes to the dis-

tinguished gentleman from Maryland 

(Mr. CARDIN).
Mr. CARDIN. Mr. Chairman, as the 

sponsor of the amendment pointed out, 

this amendment deals with two points: 

one is medical savings accounts, the 

other is association health plans. I 

want to deal with the second issue, be-

cause I think it will have the unin-

tended consequence of actually in-

creasing the number of uninsured, not 

increasing the number of insured. 
Let me just give you an example. In 

my State of Maryland, we have already 

had small market reform. Small com-

panies can already join a state-regu-

lated plan that is much less expensive 

than on the open market. If we are to 

adopt the associated health plan that 

is in this amendment, it will be the 

death knell for the small market re-

form in the State of Maryland. 
Maryland is not alone. Other States 

have done the same thing. The reason 

quite frankly is the success of the 

Maryland small market reform is based 

upon all small employers coming into 

the Maryland plan, not picking and 

choosing between different plans. If we 

allow the associated health plans, that 

means there will be less companies in-

sured in the State of Maryland. Do not 

take my word for it; take the word of 

Steve Larsen, the insurance commis-

sioner for the State of Maryland, who 

is urging us not to pass this amend-

ment and points out that the National 

Association of Insurance Commis-

sioners oppose this amendment. 
I would urge my colleagues to reject 

this amendment because it will in-

crease the number of uninsured and re-

duce the opportunity for small compa-

nies in this country. 
Mr. SAM JOHNSON of Texas. Mr. 

Chairman, I yield 11⁄2 minutes to the 

gentleman from Wisconsin (Mr. RYAN).
Mr. RYAN of Wisconsin. Mr. Chair-

man, I thank the gentleman for yield-

ing time. I am curious as I watch this 

debate over medical savings accounts 

from the other side, if you are so much 

against MSAs, then why do you expand 

MSAs in your own bill? The Ganske- 

Dingell bill has medical savings ac-

counts expansion and extension of 

them in their own legislation. So if 

they are so rotten, why are you advo-

cating them in your own legislation? 
Mr. Chairman, what this bill is about 

is whether or not we are going to im-

prove the quality of health care for all 

Americans. That is the sole purpose of 

this bill. What this amendment gives 

us a chance to do is determine whether 

or not we can also improve the accessi-

bility and affordability of health care. 

We all know that health care is getting 

too expensive, that it is inaccessible 

for too many people. This bill will do 

many great things to improve the qual-

ity of health care, but we need to work 

on making it more affordable for work-

ing families and we need to make it 

more accessible. 
Association health plans, which is 

also in this amendment which is being 

ignored right now, allows the small lit-

tle guy, the small businesses to band 

together to jointly purchase health in-

surance so they can get that big vol-

ume discount purchasing power that 

the big companies have. That is what 

we are accomplishing in this. We are 

giving small businesses, where 85 per-

cent of the working family works for, 

the chance to get the same kind of 

health insurance deals that large cor-

porations do, making health care more 

accessible and more affordable. Medical 

savings accounts as validated in the 

opposition’s bill also expands freedom 

of choice in health care. 
Mr. STARK. Mr. Chairman, I yield 

11⁄2 minutes to the gentleman from 

California (Mr. BECERRA).
Mr. BECERRA. Mr. Chairman, I 

thank the gentleman for yielding me 

this time. 
My wife always tells me that as she 

was going through medical school, the 

axiom that they always were told to 
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remember was ‘‘do no harm.’’ If you 

are going to go out there and be a phy-

sician and treat people, remember that 

if nothing else, you try to do no harm. 
I do not understand why, if that is 

what doctors rely upon as they con-

tinue their career and their practice to 

try to heal and help, why we all of a 

sudden have to go against all those 

good physicians, all those good health 

care providers who are saying, please, 

do no harm to the Patients’ Bill of 

Rights that we had, the same bill that 

last year got some 270 votes from the 

same Chamber. Why did we have to go 

into the back room and do this harm 

through these damaging three amend-

ments that we have here before us? 

Why is it that we have to strip the ac-

countability from the bill that would 

make sure that HMOs and insurance 

plans provide what patients want, the 

accountability. If you do harm to 

them, they have the right to go after 

you to get a remedy. Why is it that we 

strip away from those patients who are 

injured or perhaps even killed the abil-

ity to go after those who committed 

malpractice? Why? This is our chance 

to tell the American public that we be-

lieve, just as doctors do, that we should 

do no harm. 
We have a great base bill before us. 

We should follow what we did last year. 

We should have the bipartisan vote 

that gave us 271 people in this same 

House of Representatives to vote for it 

and move forward and have what the 

American people want, a bill that will 

do no harm. Unfortunately, these 

amendments are killer, poison amend-

ments. Please vote against all three of 

these amendments that are coming up 

and vote for the Dingell bill which is 

the true Patients’ Bill of Rights. 
Mr. SAM JOHNSON of Texas. Mr. 

Chairman, I yield 1 minute to the gen-

tleman from Pennsylvania (Mr. 

ENGLISH), a member of the Committee 

on Ways and Means. 
Mr. ENGLISH. Mr. Chairman, in 1996 

Congress provided patients with op-

tions to save for their health care 

needs and manage their own health 

care needs by creating medical savings 

accounts. But certain limitations 

placed on those accounts never allowed 

patients to fully realize the promise of 

MSAs.
Today, I urge my colleagues to make 

those accounts permanent and repeal 

the limitations put on them by sup-

porting this amendment, this pro-con-

sumer amendment. This amendment 

allows any size company to offer MSAs 

and also allows individuals to purchase 

MSAs, giving more people the power to 

choose the health care professionals, 

services and products that best meet 

their needs as individuals. It allows 

MSAs to be offered under cafeteria 

plans that will greatly expand the 

number of consumers that can be 

reached by MSAs and treat MSAs like 

other health care plans. 

Many insurers have been reluctant to 

offer medical savings accounts because 

the cap limits the size of the market in 

which MSAs can be offered. We would 

repeal that cap. That is fundamentally 

pro-consumer legislation. 
Mr. STARK. Mr. Chairman, I am 

happy to yield 21⁄2 minutes to the gen-

tleman from North Dakota (Mr. POM-

EROY), a former insurance commis-

sioner of that fine State. 
Mr. POMEROY. Mr. Chairman, I 

thank the gentleman for yielding time. 
Back home we say you can take a 

pig, put lipstick on it, smell it and call 

it Monique, but it is still a pig. AHPs, 

association health plans, contained in 

this bill are just another iteration of 

what has been tried in the past and 

failed in the past to the disadvantage 

of small employers and their employ-

ees: multiple employer trusts in the 

early 1980s, giving way to multiple em-

ployer welfare arrangements in the 

late 1980s. 
What these were were efforts to have 

unregulated insurance pools across 

small employers managed by associa-

tions. The net result, no regulation, no 

adequate oversight in terms of capital-

ization of these programs; and while 

the premiums were cheap, when the 

claims came in, the companies were 

not there. It is not just a matter of 

having a policy for purposes of having 

access to coverage. You want to make 

sure you actually have a solvent entity 

to pay the claim when you send in the 

bill. That is the problem about deregu-

lating these association health plans. 

We have learned this lesson once. We 

have learned this lesson twice. Why, oh 

why, oh why on a bill that we are try-

ing to increase consumer protections 

would the majority ask us to learn it 

yet a third time to the disadvantage 

again of small employers and the peo-

ple covered in those programs? 

There is another adverse feature to 

association health plans and that is 

that it busts up the risk pool. The way 

health insurance works is you get a 

whole lot of folks, healthy ones, me-

dium healthy ones, sick ones, you put 

all their risks together and then you 

have a mechanism that can pay claims 

on those who incur medical services. 

This would segment out by attracting 

disproportionately healthy groups 

least likely to incur medical services. 

Everybody else would be in groups that 

are aging, groups whose health experi-

ence was deteriorating, and the pre-

miums would be skyrocketing. 
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Do not take my word for it, because 

the Congressional Budget Office has 

evaluated this, and the Congressional 

Budget Office said if AHPs were en-

acted, four in five workers in small 

firms, 20 million Americans, would ac-

tually receive a rate increase. Only 4.6 

million would receive a rate decrease. 

Why would you have rates go up by a 

feature of four to one in order to ad-

vance Association Health Plans? 
It is a bad idea. It is not consumer 

protection, it is consumer harm. Reject 

that amendment. 
Mr. SAM JOHNSON of Texas. Mr. 

Chairman, our opinion is that those 

health plans give people insurance, and 

they do lower the cost. 
Mr. Chairman, I yield 30 seconds to 

the gentlewoman from Connecticut 

(Mrs. JOHNSON), a member of the Com-

mittee on Ways and Means. 
Mrs. JOHNSON of Connecticut. Mr. 

Chairman, I just would like to point 

out to my colleagues that in this bill 

there are solvency standards and a 

number of reforms that were not in 

there a number of years ago. What is 

exciting about the Association Health 

Plan option is it provides to small busi-

nesses the opportunity to offer health 

plans out from under State mandates, 

which is exactly what the larger em-

ployers have done. My constituents tell 

me that if they could organize their 

small business plans under the ERISA 

law, they could lower premiums 10 per-

cent.
Mr. STARK. Mr. Chairman, I yield 

myself the balance of my time. 
The CHAIRMAN. The gentleman 

from California is recognized for 30 sec-

onds.
Mr. STARK. Mr. Chairman, the gen-

tleman from North Dakota (Mr. POM-

EROY) asked, ‘‘Why would anybody do 

this?’’ I would answer that the one 

need just to look at Golden Rule Fi-

nancial’s contributions to find the an-

swer: soft money, 1997 to 1998, $314,000 

to the Republicans, and not a penny to 

the Democrats. Under this amendment, 

Golden Rule Insurance Company, the 

main company that benefits from 

MSAs, will get $5 billion over the next 

10 years. 
You guys are selling out too cheap to 

these lobbyists. You have taken their 

$300,000 and given them a bill worth 5 

billion. That is what the Republicans 

are doing in this bill. They have sold 

out to the special interests; they have 

sold out to the insurance companies. 

Shame on you. 
Mr. SAM JOHNSON of Texas. Shame 

on the trial lawyers who are trying to 

win millions of dollars on your bill. 
Mr. Chairman, I yield 1 minute to the 

gentleman from South Dakota (Mr. 

THUNE).
Mr. THUNE. Mr. Chairman, I thank 

the gentleman for yielding me time. 
Let me say, Mr. Chairman, that we 

need strong patient protection legisla-

tion. We have before us a bill that will 

do that, will provide access to emer-

gency room, access to clinical trials, 

direct access for women to OB–Gyn and 

access to the courts for wrongful treat-

ment.
But this amendment does something 

more. This amendment improves this 

legislation by expanding access to 

health care. There are 86,000 people in 

VerDate Aug 04 2004 08:10 Apr 11, 2005 Jkt 039102 PO 00000 Frm 00081 Fmt 0688 Sfmt 0634 E:\BR01\H02AU1.003 H02AU1



CONGRESSIONAL RECORD—HOUSE15698 August 2, 2001 
my State of South Dakota who do not 

have health care. Medical savings ac-

counts and association health plans are 

a means by which our small businesses 

can make health care more affordable 

and more accessible to more people. 
This is a good amendment, Mr. Chair-

man. We need to act on this amend-

ment, act on this legislation, provide 

strong patient protection for people in 

this country, but also do something to 

address those who are uninsured, the 

many people across this country and 

those in my State of South Dakota 

who do not have access to health care 

today.
Let us enact the Thomas-Lipinski- 

Fletcher amendment and give more 

people more access to health care that 

is affordable by increasing and expand-

ing MSAs and association health plans. 
Mr. ANDREWS. Mr. Chairman, I 

yield myself such time as I may con-

sume.
Mr. Chairman, this amendment is 

very much in keeping in theme with 

the message today from the majority, 

which is illusions. The Norwood 

amendment creates the illusion of 

holding HMOs accountable for their 

misconduct, and we will discuss that in 

greater detail in the next amendment. 

This amendment creates the illusion of 

covering more of the uninsured Ameri-

cans with health insurance. It is a re-

markable miss of the target that we 

should be aiming at. 
We hear a lot about the 43 million 

uninsured Americans. It is curious, 

first of all, that we never hear much 

from the majority party about the 43 

million uninsured Americans in April 

when we are doing the budget resolu-

tion. It only seems to come up when 

the patients’ bill of rights comes up 

and they need a justification for their 

position.
First of all, AHPs. The theory behind 

AHPs is that employers are going to 

enjoy a reduction in their premiums; 

and, therefore, more employers are 

going to buy health insurance and 

more individuals are going to be cov-

ered. That just does not square with 

the objective analyses that have been 

done of the AHP concept. One of them 

was done by the Congressional Budget 

Office, whose researchers concluded 

that AHPs would not reduce overall 

health insurance costs. The CBO found 

that four in five workers would see 

their health insurance costs increase 

under this amendment, under AHP leg-

islation, because of disruption in 

health insurance markets. So the illu-

sion that premiums would go down is 

not the fact. 
The second problem with AHPs is 

that it really is a race for the bottom. 

It preempts and therefore repeals the 

consumer protection legislation adopt-

ed by States all across the country, 

legislation that requires a minimum 

length of stay after a C-section for a 

woman who has given birth, legislation 

that requires a minimum length of 

stay after a radical mastectomy. All of 

these consumer protections are re-

pealed when the AHPs go in. 
Maybe there is some argument that 

prices would go down, that if you 

eliminate quality standards and fidu-

ciary standard, you could make it very 

cheap, but it would not be worth the 

money that people pay. So the argu-

ment that more people are going to be 

insured by AHPs just does not square 

with the facts. It does not square with 

the study by Rand researchers Steve 

Long and Susan Marque, who found 

that existing AHPs have not reduced 

insurance costs for participants. 
The next idea that is going to get 

more people insured is individual 

health savings accounts. This is re-

markable. The theory behind this is 

that a person making $21,000 or $22,000 

a year who works full-time and has no 

health insurance is going to put all of 

this extra income that she has into one 

of these medical savings accounts at 

the end of the week, and that all of this 

extra income that she generates is 

going to pile up and provide her with 

the health benefit that her employer is 

either unable or unwilling to afford. 
I would be curious as to how anyone 

in the majority could explain to us 

where this additional income is going 

to come from? I would invite the ma-

jority, I would yield to anyone over 

there, to tell me what present data 

tells us about who is participating in 

MSAs now, what the medium income of 

the participant is, how many people 

are participating in MSAs, whether 

they are in the bottom 30 percent of 

the wage earners in the country, since 

most of the uninsured working people 

in this country are in the bottom 30 

percent of wage earners. 
So this is a remarkable idea. We are 

giving low-income, full-time working 

people the right to put away money 

that they do not have. We perhaps 

should also introduce an amendment 

giving them the right to purchase a 

Rolls Royce, or a condominium at an 

expensive resort. It is about as useful 

to them, because they do not have the 

money to put away. 
Mr. FLETCHER. Mr. Chairman, will 

the gentleman yield? 
Mr. ANDREWS. I yield to the gen-

tleman from Kentucky. 
Mr. FLETCHER. Mr. Chairman, 

would the gentleman please explain to 

me why MSA expansion is in your bill, 

and why the patient protections in that 

bill will not protect those patients in 

MSAs?
Mr. ANDREWS. Mr. Chairman, re-

claiming my time, because it was nec-

essary to build a majority coalition to 

pass the bill, which we would have done 

had the leadership brought it to the 

floor when it was originally promised. 
Mr. Chairman, the problem with this 

amendment is it suffers the illusion, 

the continuing illusion, that we are 

going to cover more people. You want 

to cover more people? Put more money 

in the S-chip program. Repeal just a 

little piece of the tax cut that passed a 

couple of months ago and put more 

money into the program that has en-

rolled millions of children, and could 

enroll their parents, if we extended 

that. That is the way to enroll more 

people in health insurance. 
You want to enroll more people in 

health insurance? Let seniors 55 and 

over buy into Medicare at their own ex-

pense. You want to cover more people 

by health insurance? Expand Medicaid 

reimbursement to the States. That is 

the way to do it; not this fraud, not 

this illusion that is before us today. 
Mr. Chairman, I reserve the balance 

of my time. 
Mr. SAM JOHNSON of Texas. Mr. 

Chairman, I yield myself 2 minutes. 
Mr. Chairman, MSAs are important 

for more than half of the 43 million 

small business owners, their employees 

and their families, and in spite of what 

you say, the truth is that working- 

class people do use MSAs, and I am 

going to quote you. 
‘‘All three of us are working middle- 

class mothers, two of us are single 

moms, and we all have medical savings 

accounts that provide health insurance 

for our families. Our message to people 

in Washington is plain, unmistakable 

English that MSAs work.’’ 
Mr. ANDREWS. Mr. Chairman, will 

the gentleman yield? 
Mr. SAM JOHNSON of Texas. I yield 

to the gentleman from New Jersey. 
Mr. ANDREWS. Mr. Chairman, I 

wonder if the gentleman could tell us 

the source of the quote he just read? 
Mr. SAM JOHNSON of Texas. Mr. 

Chairman, reclaiming my time, I will 

get it to the gentleman. I will tell him 

what he tells me: I will send it to you 

in writing. 
Mr. Chairman, let me say that it is 

unfortunate that the base bill we are 

considering does just the opposite of 

providing insurance for our people. We 

believe that creating association 

health plans and expanding medical 

savings accounts guarantees the access 

they need. Working together, it helps 

employees and employers lower the 

cost of health insurance and gets the 

benefits they may not have had. 
Increasing access to Medical Savings 

Accounts would help those people 

struggling to make ends meet. Medical 

savings accounts empower people to 

save their own money, tax free, for 

medical expenses in conjunction with a 

high deductible health plan. Health ex-

penses can break the family budget. 

MSAs help cushion the blow. They help 

people get the care they need from a 

doctor of their choice or a hospital of 

their choice. The base bill does not do 

that.
It is time to focus on the uninsured, 

focus on access and affordability. This 

amendment is good for America and 
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the 43 million Americans who do not 

have health insurance. 
Do what is right. Vote for this 

amendment.
Mr. Chairman, I yield the rest of my 

time to the gentleman from Kentucky 

(Mr. FLETCHER) and ask unanimous 

consent that he be allowed to control 

the time. 
The CHAIRMAN. Is there objection 

to the request of the gentleman from 

Texas?
There was no objection. 
Mr. ANDREWS. Mr. Chairman, I am 

pleased to yield 2 minutes to the gen-

tleman from Ohio (Mr. BROWN).
Mr. BROWN of Ohio. Mr. Chairman, I 

thank the gentleman for yielding. 
Mr. Chairman, it is ironic that the 

gentleman from California (Chairman 

THOMAS) calls this amendment the ac-

cess amendment. It is also disingen-

uous.
This amendment would reduce access 

to health insurance, not increase it. 

The gentleman from California (Chair-

man THOMAS) knows that. He knows 

this amendment has nothing to do with 

access; it has everything to do with 

helping a few individuals in a few busi-

nesses at the expense of the rest of us. 

It has everything to do with campaign 

contributions, as the gentleman from 

California (Mr. STARK) pointed out ear-

lier.
Association health plans and MSAs 

make health insurance less expensive 

for a few healthy individuals and a few 

employers, while costs rise for every 

other individual and every other em-

ployer. Association health plans skim 

low-risk businesses from the rest of the 

insurance pool. Every other bill carries 

a larger burden when more risk is 

spread over fewer groups. 
Medical savings accounts, they can 

be a great deal when you are 100 per-

cent healthy. When you are sick, they 

turn into an expensive disappointment. 

The Congressional Research Service es-

timates that commercial insurance 

premiums will increase 2 percent or 

more if association plans are per-

mitted.
Iris Lav and Emmett Keeler, two 

highly respected health services re-

searchers, say that premiums for con-

ventional insurance could more than 

double if MSA use becomes widespread. 
Last night at midnight, the gen-

tleman from California (Chairman 

THOMAS) sold this House a bill of goods, 

$27 billion in tax giveaways to the Na-

tion’s oil companies. I ask my col-

leagues, do not buy it again. A real pa-

tients’ bill of rights is not going to 

blow the top off insurance premiums, 

but association health plans and med-

ical savings accounts, sweetheart deals 

for the fortunate few, certainly will. 
I urge Members to vote against the 

ill-conceived Thomas amendment. 
Mr. FLETCHER. Mr. Chairman, I 

yield 2 minutes to the gentleman from 

Ohio (Mr. BOEHNER), Chairman of the 

Committee on Education and the 

Workforce.
Mr. BOEHNER. Mr. Chairman, let me 

once again congratulate my colleague, 

the gentleman from Kentucky (Mr. 

FLETCHER), for his tremendous job in 

helping to move this entire process 

along this year. He has spent weeks 

and months, I might add, trying to 

build consensus for how do we break 

the gridlock and how do we move a real 

patients’ bill of rights. 
Now, my colleague, who was just 

here opposing association health plans 

and medical savings accounts, it should 

not surprise any of us, because he is 

one of the larger promoters of a single 

payer national health care system. My 

goodness, if we get people insured by 

private insurance, which is what most 

people want, there will not be any need 

for a single payer system. 
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In 1992, when this issue of health care 

began to be a big issue in America, we 

were worried about those 36 million 

Americans who had no health insur-

ance. We remember the 1992 presi-

dential campaign. We remember 1993, 

when we had this big effort of having a 

national health insurance plan, a card 

for every American. Then Americans 

stood up and said no, no, please, we do 

not want that. Our own health insur-

ance is very good. 
Then, over the last 6 years, all we 

have done is talk about patients’ 

rights, and while they are important 

and we need to deal with them, let us 

admit that the far bigger problem in 

America today are the 43 million 

Americans who have no health insur-

ance at all. All these patient protec-

tions, all the consumer protections my 

colleague just talked about mean abso-

lutely nothing to those Americans who 

have no health insurance. 

What we want to do under this 

amendment is make it easier for small 

businesses to offer health insurance for 

their employees, because 80 percent of 

those 43 million Americans have jobs, 

they have full-time jobs, and they work 

for smaller employers who do not have 

the ability to create large pools. But 

by allowing them to work in an asso-

ciation, whether it be the NFIB, wheth-

er it be the Association of American 

Florists, and create larger pools, they 

will get lower rates, they will have a 

better opportunity at getting health 

insurance. And why should we not help 

them?

Mr. FLETCHER. Mr. Chairman, I 

yield 1 minute to the gentleman from 

California (Mr. DOOLEY), who has co-

sponsored the Small Business Fairness 

Act, which is the bill on association 

health plans. 

Mr. DOOLEY of California. Mr. 

Chairman, I rise in support of the asso-

ciation health plan proposal before us. 

The number one problem in health 

care facing Americans is not their 

problems with their managed care or-

ganization; the number one problem 

facing Americans today is the fact that 

we have 43 million of our citizens who 

are uninsured. 
I represent a district in the Central 

Valley of California, one of the lowest 

income areas, one that has a lot of 

families that are farm workers. It is 

predominantly Latino in its makeup. 

Association health plans hold the 

promise of allowing associations to 

come together to offer these families 

and the children of these farm worker 

families a health insurance policy that 

otherwise would not be available to 

them.
Mr. Chairman, we have to come to 

understand that what we are trying to 

do here is to provide a mechanism for 

farmers and small business people to 

come together, to come together so 

that they can offer a plan that is simi-

lar to what Boeing, Microsoft and GM 

are offering to their employees. This 

holds the promise of ensuring that 

some of those 43 million people, some 

of whom are living in my district, some 

of whom have the lowest incomes, will 

have access to a quality health insur-

ance plan that otherwise they would be 

denied.
Mr. FLETCHER. Mr. Chairman, I 

yield 2 minutes to the gentleman from 

Texas (Mr. ARMEY), our majority lead-

er.
Mr. ARMEY. Mr. Chairman, I thank 

the gentleman for yielding me this 

time.
Mr. Chairman, I would like to thank 

the gentleman from Kentucky (Mr. 

FLETCHER) for offering this amend-

ment. I would also like to thank the 

gentleman from Illinois (Mr. HASTERT),

the Speaker of the House; the gen-

tleman from California (Mr. THOMAS);

the gentleman from Illinois (Mr. LIPIN-

SKI); the gentlewoman from Con-

necticut (Mrs. JOHNSON); and the gen-

tleman from Georgia (Mr. NORWOOD)

for their leadership and their con-

tinuing strong commitments to the Ar-

cher Medical Savings Accounts. 
Mr. Chairman, patients need more 

than a bill of rights, they need a dec-

laration of independence. Millions of 

American families today find them-

selves trapped in HMOs that they did 

not choose and they do not like. This 

amendment offers them a get-out-of- 

jail-free card. It offers them hope, gives 

them options that help them find peace 

of mind and more control over their 

health care treatments. It begins to ad-

dress the basic unfairness in the Tax 

Code that created the HMO trap in the 

first place. 
There are too many people in this de-

bate, Mr. Chairman, I believe, who 

have nothing to say except patients 

should have a right to sue their HMO. 

But I submit that, before that, they 

should have a right to fire their HMO. 
Mr. Chairman, this is America. We 

should have the freedom to take our 
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business wherever we choose. Unfortu-

nately, today’s Tax Code denies that 

freedom to millions of American fami-

lies, especially the poor and minorities 

and especially Hispanics. 
If we really care about the uninsured, 

if we really care about the waitresses, 

the house painters, the field workers 

and the others shut out of affordable 

health care today, then we must make 

the taxation of health benefits fair for 

everyone, regardless of where they 

work or how much they make. By mak-

ing Archer Medical Savings Accounts 

available to everyone, this amendment 

starts us down the road towards basic 

tax fairness. 
Medical savings accounts can be a 

godsend for the uninsured. According 

to the IRS, one-third of the MSAs sold 

under the current pilot project have 

been purchased by folks who have oth-

erwise been uninsured for at least the 

previous 6 months. Imagine how many 

uninsured people we could help if MSAs 

were given a fair shot in the market-

place, as this amendment would do. 
Mr. Chairman, this is an amendment 

with a heart. It would be heartless to 

defeat it. 
Mr. ANDREWS. Mr. Chairman, I 

yield myself such time as I may con-

sume.
Under the budget rules of the House 

of Representatives, when someone 

brings a bill to the floor that would re-

duce revenue flow of the Treasury, 

they normally have to show where it is 

going to be paid for. This amendment 

was given an exception to that, so it is 

not subject to a point of order. 
I wonder if anyone on the majority 

side could tell us where the $5 billion 

over the next 10 years is going to come 

from to pay for this bill. 
Mr. Chairman, I yield to anyone on 

the majority side to tell us where the 

$5 billion is going to come from. 
Mr. THOMAS. Mr. Chairman, I thank 

the gentleman for yielding. 
I would tell the gentleman we have a 

golden opportunity today to find more 

than $2 billion of the amount that the 

gentleman indicated, because as the 

gentleman well notes, the medical mal-

practice amendment that will be up 

after we pass the Norwood amendment 

is scored by the appropriate scoring 

agencies as saving almost $2 billion. 
Mr. ANDREWS. Mr. Chairman, re-

claiming my time, I wonder where the 

other $3 billion might come from, the 

other $3 billion. 
Mr. THOMAS. Mr. Chairman, will the 

gentleman yield? 
Mr. ANDREWS. I yield to the gen-

tleman from California. 
Mr. THOMAS. Mr. Chairman, we 

have a number of other measures that 

we will move along. As chairman of the 

Committee on Ways and Means, I can 

assure the gentleman that $3 billion 

over 10 years is not that large an 

amount of money to find, and as chair-

man of the Committee on Ways and 

Means, I pledge to the gentleman, we 
will find it. 

If that is the gentleman’s concern 
about not supporting the amendment, I 
hope he now supports it. 

Mr. ANDREWS. Mr. Chairman, will 
the gentleman from California (Mr. 
THOMAS) do it by raising other reve-
nues by $3 billion, by raising taxes? 

Mr. THOMAS. Mr. Chairman, if the 
gentleman would again yield, I would 
tell the gentleman there is no need for 
$3 billion to raise taxes. There are a 
number of administrative changes, 
cleaning up provisions that are already 
in the law that the gentleman was in-
strumental in putting on the books, 
where we can find savings of far more 
than that. 

Mr. ANDREWS. Mr. Chairman, re-
claiming my time, I look forward to 

that.
Mr. Chairman, I reserve the balance 

of my time. 
Mr. FLETCHER. Mr. Chairman, I 

yield 30 seconds to the gentleman from 

Georgia (Mr. ISAKSON).
Mr. ISAKSON. Mr. Chairman, I rise 

on behalf of those 43 million people 

who are America’s salesmen, America’s 

independent contractors, America’s re-

tail clerks, America’s small business-

men and women, and I would ask each 

of those who oppose this to ask your-

self this question before they vote: 

Why should we deny 43 million Ameri-

cans the patients’ rights, that those we 

are fighting for already enjoy, by not 

giving them better access to health 

care coverage which would otherwise 

not be available? 
Mr. FLETCHER. Mr. Chairman, I 

yield 1 minute to the gentleman from 

Illinois (Mr. PHELPS).
Mr. PHELPS. Mr. Chairman, I thank 

the gentleman for yielding me this 

time.
Mr. Chairman, I rise today in support 

of this important amendment, which I 

have cosponsored. While we are dis-

cussing the Patients’ Bill of Rights, it 

is important to remember that one of 

the major problems facing our great 

Nation today is the problem of the un-

insured.
As a member of the Committee on 

Small Business, I know the positive ef-

fect that association health plans and 

medical savings plans can have on em-

ployees and employers of small busi-

nesses across the Nation. Of the 43 mil-

lion uninsured in America, 60 percent 

of those either own or work in small 

business.
Small business employers need the 

opportunity to offer their employees a 

strong benefits package at a reason-

ably low cost. AHPs allow small busi-

nesses to join together across State 

lines to obtain the accessibility, afford-

ability and choice in the health care 

marketplace now available to employ-

ees in large companies and organized 

labor unions. 
Medical savings accounts are ex-

tremely beneficial because they actu-

ally allow individuals to be in control 

of their own health care, allowing them 

to decide how they want their money 

to be spent. More than one-third of the 

people who currently participate in 

MSAs were previously uninsured. It 

only makes sense to provide greater ac-

cess to the uninsured, and AHPs and 

MSAs help do this. 
Mr. FLETCHER. Mr. Chairman, I 

yield 30 seconds to the gentleman from 

Illinois (Mr. MANZULLO), chairman of 

the Committee on Small Business. 
Mr. MANZULLO. Mr. Chairman, as 

chairman of the Committee on Small 

Business, I receive thousands of letters 

from small employers, many from 

northern Illinois, who are struggling 

with surging health care costs for their 

employees. We call this ‘‘Health Care 

Horror Stories from America’s Small 

Employers.’’
Today, we have an opportunity to 

protect patients’ rights and improve 

the quality of health care. This amend-

ment allows small employers the abil-

ity to bring down health insurance 

costs for themselves and their employ-

ees by joining association health plans, 

similar to the way that labor unions 

pool their members to lower premiums 

for their insurance. We cannot possibly 

believe we are protecting patients if 

more small entrepreneurs stop paying 

for coverage. 
Mr. Chairman, I encourage the adop-

tion of this amendment. 
As Chairman of the Committee on Small 

Business, I am troubled by the fact that of the 
43 million Americans with no health insurance, 
more than 60 percent are the families of small 
entrepreneurs and their employees. 

I have received thousands of letters from 
small employers—many from the northern Illi-
nois district I represent—who are struggling 
with surging health care costs for their em-
ployees. 

Geoff Brook is one of my constituents who 
offers health care coverage to his employees 
at Energy Dynamics, Inc. in Machesney Park, 
Illinois. The last three years especially, pre-
miums have skyrocketed and Geoff has reluc-
tantly been forced to cancel coverage for the 
families of his employees and raise 
deductibles for his employees themselves. He 
recently received a notice from his insurance 
company that his employees’ premiums were 
going to increase another 34 percent for the 
coming year. ‘‘As the owner of a 20-year-old 
small business with 18 employees, I can tell 
you that employee health insurance is already 
at the point where any further rate increases 
will cause us to discontinue coverage for our 
employees,’’ Geoff said. 

Mark O’Donnell is another of my constitu-
ents who employs 35 people at Kenwood 
Electrical Systems, Inc. in Rockford, Illinois. 
Mark writes, ‘‘Our health insurance costs were 
raised 43 percent last year and 34 percent this 
year and there is nothing we can do about it. 
We have a real problem here.’’ 

And Linda Taylor, who owns Taylor Auto 
Parts with her husband, Larry, in Woodstock, 
Illinois, writes, ‘‘Health care costs and insur-
ance are draining us. Last year, we had a 14 
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percent increase and had to change to $1,000 
deductibles. Now, the costs are going up 21 
percent again. I truthfully do not know how to 
handle this latest increase,’’ said Linda, who 
provides health care coverage to four employ-
ees. 

This is not a unique problem in my district. 
Access to healthcare is a problem our small 
entrepreneurs face each year they have de-
cide between paying escalating premiums and 
dropping coverage of their employees. Large 
health plans may spread the increased costs 
over their large applicant pools without much 
of a change in enrollment. A large business or 
union health plan enrollee might spend slightly 
more on healthcare, but it will probably not 
push them out of the health care system. 

The small entrepreneur and his or her em-
ployees, however, struggle with radical in-
creases in health care premiums. Especially 
for a business with fewer than 50 employees, 
its health care premiums skyrocket when a 
member of the small enrollee pool becomes ill 
or injured. When the husband of a Chrysler 
employee goes to an emergency room, the 
Chrysler health insurance plan easily spreads 
out the cost, but for a small auto mechanic, 
the cost of his employee’s trip to the emer-
gency room forces a small group of workers to 
shoulder a significant burden. 

Fortunately, today, we have an opportunity 
to protect patients’ rights and improve the 
quality of health care without causing more 
Americans to lose their health insurance. This 
imperative amendment will give small employ-
ers hope to bring down health insurance costs 
for themselves and their employees by joining 
Association Health Plans and through ex-
panded use of Medical Savings Accounts. 

Association Health Plans (AHPs) will pro-
vide greater choice and access to affordable, 
high quality, private sector health insurance for 
millions of working families employed in small 
businesses. 

AHPs empower small business owners, who 
currently cannot afford to offer health insur-
ance to their employees, to access health in-
surance through trade and professional asso-
ciations and Chambers of Commerce. In other 
words, AHPs allow national trade and profes-
sional associations, like the National Federa-
tion of Independent Business, the National 
Restaurant Association or the U.S. Chamber 
of Commerce, to sponsor health care plans. 
The small business owners who are members 
of the associations can buy into these plans 
for themselves and their employees. 

These associations would cover very large 
groups, would enjoy large economies of scale 
to that of a large business or union, and could 
offer self-funded plans that would not have to 
provide any margin for insurance company 
profits. 

AHPs give small businesses and the self- 
employed the freedom to design more afford-
able benefit options and offer their workers ac-
cess to health care coverage. These new cov-
erage options promote greater competition, 
lower costs and new choices in health insur-
ance markets. By allowing individuals and 
small employers to join together, AHPs pro-
mote the same economies of scale and pur-
chasing clout that workers in large companies 
currently realize. 

Expansion of Medical Savings Accounts 
(MSAs) will make insurance more affordable 

for businesses with qualifying high deductible 
plans. Expansion of MSAs will encourage 
more individuals to place tax-deductible funds 
into savings accounts for use in routine med-
ical care while still allowing a wide choice 
among doctors. 

Initially created by Health Insurance Port-
ability and Accountability Act of 1996, MSAs 
have not been fully utilized by their target sec-
tor. However, enacting simple reforms and ex-
pansions will allow more small businesses to 
cut down on their healthcare costs. These pro-
visions include repealing limits on the number 
of MSAs, making active accounts generally 
available to anyone with qualifying high de-
ductible insurance, allowing contributions up to 
the amount of the insurance deductible, allow-
ing contributions to be made both by employ-
ers and account owners, lowering minimum in-
surance deductibles for single and family cov-
erage, allowing use under cafeteria plans, and 
allowing plans not to have a deductible for 
preventive care, even if this is not required by 
state law. 

AHP and MSA legislation will not directly 
offset the increased costs of healthcare when 
a Patients’ Bill of Rights is enacted. However, 
small businesses are the sector most likely to 
cease offering insurance because of increase 
costs, and AHP and MSA legislation will allow 
these groups to access and afford quality 
healthcare. 

We cannot possibly believe we are pro-
tecting patients if more small entrepreneurs 
stop paying for coverage—which will happen 
with rising premiums. Association Health Plan 
and Medical Savings Account provisions are 
the only responsible way to protect patients. 

Mr. ANDREWS. Mr. Chairman, I 
yield myself such time as I may con-
sume.

Mr. Chairman, the record shows that 
this amendment will not substantially 
increase coverage. The association 
health plans will not substantially re-
duce premiums; therefore, more em-

ployers will not be enticed to buy in. 

MSAs are not going to work for low- 

and modest-income people who do not 

have money to put into the MSAs. 
This is an illusion, much like the 

Norwood amendment that we are going 

to debate next. I urge the defeat of the 

amendment.
Mr. Chairman, I yield back the bal-

ance of my time. 
Mr. FLETCHER. Mr. Chairman, I 

yield 1 minute to the gentleman from 

California (Mr. CUNNINGHAM).
Mr. CUNNINGHAM. Mr. Chairman, 

the gentleman on the other side cannot 

hide the truth. Associated health care 

plans, if you have a union or large busi-

ness that has maybe 3,000 or 4,000 em-

ployees, they can go to a health care 

organization and negotiate lower rates 

because it spreads out the risk. 
We are asking that maybe all the 

bakers get together, all the barbers get 

together, little groups that can form 

into larger groups so that they can ne-

gotiate those health care plans with 

lower rates. If we have lower rates, we 

are going to have more people access 

into them, so the gentleman is just flat 

wrong.

Another gentleman talked about 
taxes. The gentleman from Missouri 
(Mr. GEPHARDT) just last week said he 
wants to raise taxes. In 1993, he was 
proud of it. They raised taxes on the 
middle class. We want to give it back 
to the American people for medical 
savings accounts, not have campaign 
finance fund-raisers with Jane Fonda. 

Mr. FLETCHER. Mr. Chairman, I 
yield 30 seconds to the gentleman from 
Indiana (Mr. PENCE).

Mr. PENCE. Mr. Chairman, I rise in 
strong support of the amendment and 
of Indiana’s small business owners. For 
too long they have lacked access to af-
fordable health care options to offer 
their employees. 

The answer, Mr. Chairman, is fair-
ness. Large corporations and labor 
unions can offer health insurance 
across State lines under a single uni-
form code and reap all of the benefits 
of the economies of scale. Congress 
today in this amendment must level 
the playing field for small business. 

Let us grant small businesses the 
same rights as Fortune 500 companies. 
Association health plans are the an-
swer, and I urge my colleagues to sup-
port this amendment. 

Mr. FLETCHER. Mr. Chairman, I 
yield myself such time as I may con-
sume.

Mr. Chairman, as we look at the 
problem facing America and health 
care, the most daunting problem we 
have are the 43 million that are unin-
sured. The majority of those uninsured 
are working individuals. The majority 
of those working individuals are in 
small businesses. What we do with as-
sociation health plans is allow those 
small businesses to come together, to 
insure themselves across the Nation. 

Mr. Chairman, this last year when I 
was going across my district, I talked 
to farmers that were paying on the in-
dividual market for their family up to 
$800 and 900 a month. That was 
unaffordable for them. Now, imagine if 
the American Farm Bureau could pro-
vide a plan and pool across the Nation 
and offer that individual farmer a pol-
icy for his family that was 30 percent, 
maybe more than that, reduced from 
what he is paying now; what impact 
would that have on the farmers across 
this country? 

b 1815

Or the other 81 or number of organi-
zations, associations that we have sup-
porting this bill, because their associa-
tions should be able to offer their mem-
bers a plan just like unions do, multi- 
employer plans now. 

So I think in addition to that, when 
we combine this to the Ganske-Dingell 
bill and hopefully the Norwood amend-
ment, we provide all the patient pro-
tections that ensure that patients get 
not only this pooled health care plan 
that will reduce costs, but we provide 
them the patient protections that ev-
eryone will get across this Nation in-
cluding the accountability. 
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I want to encourage my colleagues to 

vote for this measure to improve the 

health care in America and provide 

more insurance for Americans. 

Mrs. MORELLA. Mr. Chairman, while I want 
to increase health insurance access for all 
Americans, Association Health Plans (AHPs) 
are not the way to do it. 

The provisions put forth in this amendment 
would exempt AHPs from State laws requiring 
the coverage of services for women, children, 
and other vulnerable groups. In my State of 
Maryland, AHPs would be exempt from re-
quirements for insurance plans to cover mater-
nity care, pediatric services for children, mam-
mography and cervical cancer screening, con-
traceptives, nurse midwives, mastectomy 
stays and breast reconstruction. 

Exempting AHPs from State insurance re-
form laws is also bad public policy. The Na-
tional Governors Associations, National Con-
ference of State Legislatures, and the National 
Association of Insurance Commissioners have 
written in staunch opposition to these ‘‘ac-
cess’’ provisions. 

Moreover, this proposal will harm many 
workers, while doing little to address the 
amount of uninsured individuals. The Congres-
sional Budget Office (CBO) projected that 20 
million people would experience a premium 
rate increase under this proposal, while only 5 
million would see their rates decline. The CBO 
also found that any premium reductions by 
AHPs would stem from attracting healthier 
members from State insurance pools, which 
by the way, Medical Savings Accounts also 
end up doing, and eliminate State required 
health care benefits. 

In 1974, Congress passed a law creating an 
exemption for AHPs. It was an unmitigated 
disaster. A report by the former chief counsel 
of the Senate Permanent Subcommittee on In-
vestigations has noted that the current AHP 
exemption repeats the historical mistakes of 
the original 1974 exemption. Congress had to 
pass a law several years later returning regu-
latory authority to the States. Let’s not make 
the same mistake twice. 

The CHAIRMAN. All time for debate 

on this amendment has expired. 

The question is on the amendment 

offered by the gentleman from Cali-

fornia (Mr. THOMAS).

The question was taken; and the 

Chairman announced that the ayes ap-

peared to have it. 

RECORDED VOTE

Mr. ANDREWS. Mr. Chairman, I de-

mand a recorded vote. 

A recorded vote was ordered. 

The vote was taken by electronic de-

vice, and there were—ayes 236, noes 194, 

not voting 4, as follows: 

[Roll No. 328] 

YEAS—236

Aderholt

Akin

Armey

Bachus

Baker

Ballenger

Barcia

Barr

Bartlett

Barton

Bass

Bereuter

Biggert

Bilirakis

Blunt

Boehlert

Boehner

Bonilla

Bono

Brady (TX) 

Brown (SC) 

Bryant

Burr

Burton

Buyer

Callahan

Calvert

Camp

Cannon

Cantor

Capito

Castle

Chabot

Chambliss

Coble

Collins

Combest

Condit

Cooksey

Cox

Cramer

Crane

Crenshaw

Cubin

Culberson

Cunningham

Davis, Jo Ann 

Davis, Tom 

Deal

DeLay

DeMint

Diaz-Balart

Dooley

Doolittle

Dreier

Duncan

Dunn

Ehlers

Emerson

English

Everett

Ferguson

Flake

Fletcher

Foley

Forbes

Fossella

Frelinghuysen

Gallegly

Gekas

Gibbons

Gilchrest

Gillmor

Gilman

Goode

Goodlatte

Goss

Graham

Granger

Graves

Green (WI) 

Greenwood

Grucci

Gutknecht

Hall (TX) 

Hansen

Harman

Hart

Hastert

Hastings (WA) 

Hayes

Hayworth

Hefley

Herger

Hilleary

Hobson

Hoekstra

Horn

Hostettler

Houghton

Hulshof

Hunter

Hutchinson

Hyde

Isakson

Istook

Jenkins

Johnson (CT) 

Johnson (IL) 

Johnson, Sam 

Jones (NC) 

Keller

Kelly

Kennedy (MN) 

Kerns

King (NY) 

Kingston

Kirk

Knollenberg

Kolbe

LaHood

Largent

Larsen (WA) 

Larson (CT) 

Latham

LaTourette

Leach

Lewis (CA) 

Lewis (KY) 

Linder

LoBiondo

Lucas (KY) 

Lucas (OK) 

Maloney (CT) 

Manzullo

Mascara

McCrery

McHugh

McInnis

McKeon

Mica

Miller (FL) 

Miller, Gary 

Moran (KS) 

Moran (VA) 

Murtha

Myrick

Nethercutt

Ney

Northup

Norwood

Nussle

Osborne

Ose

Otter

Oxley

Paul

Pence

Peterson (MN) 

Peterson (PA) 

Petri

Phelps

Pickering

Pitts

Platts

Pombo

Portman

Pryce (OH) 

Putnam

Quinn

Radanovich

Ramstad

Regula

Rehberg

Reynolds

Riley

Rogers (KY) 

Rogers (MI) 

Rohrabacher

Ros-Lehtinen

Roukema

Royce

Ryan (WI) 

Ryun (KS) 

Saxton

Scarborough

Schaffer

Schrock

Sensenbrenner

Sessions

Shadegg

Shaw

Shays

Sherwood

Shimkus

Shuster

Simmons

Simpson

Skeen

Smith (MI) 

Smith (NJ) 

Smith (TX) 

Smith (WA) 

Souder

Stearns

Stump

Sununu

Sweeney

Tancredo

Tauzin

Taylor (NC) 

Terry

Thomas

Thompson (CA) 

Thornberry

Thune

Tiahrt

Tiberi

Toomey

Traficant

Upton

Vitter

Walden

Walsh

Wamp

Watkins (OK) 

Watts (OK) 

Weldon (FL) 

Weldon (PA) 

Weller

Whitfield

Wicker

Wilson

Wolf

Young (AK) 

Young (FL) 

NAYS—194

Abercrombie

Ackerman

Allen

Andrews

Baca

Baird

Baldacci

Baldwin

Barrett

Becerra

Bentsen

Berkley

Berman

Berry

Bishop

Blagojevich

Blumenauer

Bonior

Borski

Boswell

Boucher

Boyd

Brady (PA) 

Brown (FL) 

Brown (OH) 

Capps

Capuano

Cardin

Carson (IN) 

Carson (OK) 

Clay

Clayton

Clement

Clyburn

Conyers

Costello

Coyne

Crowley

Cummings

Davis (CA) 

Davis (FL) 

Davis (IL) 

DeFazio

DeGette

Delahunt

DeLauro

Deutsch

Dicks

Dingell

Doggett

Doyle

Edwards

Ehrlich

Engel

Eshoo

Etheridge

Evans

Farr

Fattah

Filner

Ford

Frank

Frost

Gephardt

Gonzalez

Gordon

Green (TX) 

Gutierrez

Hall (OH) 

Hastings (FL) 

Hill

Hilliard

Hinchey

Hinojosa

Hoeffel

Holden

Holt

Honda

Hooley

Hoyer

Inslee

Israel

Jackson (IL) 

Jackson-Lee

(TX)

Jefferson

John

Johnson, E. B. 

Jones (OH) 

Kanjorski

Kaptur

Kennedy (RI) 

Kildee

Kilpatrick

Kind (WI) 

Kleczka

Kucinich

LaFalce

Lampson

Langevin

Lantos

Lee

Levin

Lewis (GA) 

Lofgren

Lowey

Luther

Maloney (NY) 

Markey

Matheson

Matsui

McCarthy (MO) 

McCarthy (NY) 

McCollum

McDermott

McGovern

McIntyre

McKinney

McNulty

Meehan

Meek (FL) 

Meeks (NY) 

Menendez

Millender-

McDonald

Miller, George 

Mink

Mollohan

Moore

Morella

Nadler

Napolitano

Neal

Oberstar

Obey

Olver

Ortiz

Owens

Pallone

Pascrell

Pastor

Payne

Pelosi

Pomeroy

Price (NC) 

Rahall

Rangel

Reyes

Rivers

Rodriguez

Roemer

Ross

Rothman

Roybal-Allard

Rush

Sabo

Sanchez

Sanders

Sandlin

Sawyer

Schakowsky

Schiff

Scott

Serrano

Sherman

Shows

Skelton

Slaughter

Snyder

Solis

Spratt

Stark

Stenholm

Strickland

Stupak

Tanner

Tauscher

Taylor (MS) 

Thompson (MS) 

Thurman

Tierney

Towns

Turner

Udall (CO) 

Udall (NM) 

Velázquez

Visclosky

Waters

Watson (CA) 

Watt (NC) 

Waxman

Weiner

Wexler

Woolsey

Wu

Wynn

NOT VOTING—4 

Ganske

Issa

Lipinski

Spence

b 1840

Messrs. BERMAN, INSLEE, BAIRD, 

and SHOWS changed their vote from 

‘‘aye’’ to ‘‘no.’’ 

Mrs. ROUKEMA and Ms. HARMAN 

changed their vote from ‘‘no’’ to ‘‘aye.’’ 

So the amendment was agreed to. 

The result of the vote was announced 

as above recorded. 

Mr. ISSA. Mr. Chairman, on rollcall No. 328, 
I was inadvertently detained. Had I been 
present, I would have voted ‘‘aye’’. 

The CHAIRMAN. It is now in order to 

consider amendment No. 2 printed in 

House Report 107–184. 

AMENDMENT NO. 2 OFFERED BY MR. NORWOOD

Mr. NORWOOD. Mr. Chairman, I offer 

an amendment. 

The CHAIRMAN. The Clerk will des-

ignate the amendment. 

The text of the amendment is as fol-

lows:

Amendment No. 2 offered by Mr. NORWOOD:

Amend section 402 to read as follows: 

SEC. 402. AVAILABILITY OF CIVIL REMEDIES. 
(a) IN GENERAL.—Section 502 of the Em-

ployee Retirement Income Security Act of 

1974 (29 U.S.C. 1132) is amended by adding at 

the end the following: 

‘‘(n) CAUSE OF ACTION RELATING TO CLAIMS

FOR HEALTH BENEFITS.—

‘‘(1) CAUSE OF ACTION.—

‘‘(A) IN GENERAL.—With respect to an ac-

tion commenced by a participant or bene-

ficiary (or the estate of the participant or 

beneficiary) in connection with a claim for 

benefits under a group health plan, if— 

‘‘(i) a designated decisionmaker described 

in paragraph (2) fails to exercise ordinary 

care—
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‘‘(I) in making a determination denying 

the claim for benefits under section 503A (re-

lating to an initial claim for benefits), 

‘‘(II) in making a determination denying 

the claim for benefits under section 503B (re-

lating to an internal appeal), or 

‘‘(III) in failing to authorize coverage in 

compliance with the written determination 

of an independent medical reviewer under 

section 503C(d)(3)(F) that reverses a deter-

mination denying the claim for benefits, and 

‘‘(ii) the delay in receiving, or failure to re-

ceive, benefits attributable to the failure de-

scribed in clause (i) is the proximate cause of 

personal injury to, or death of, the partici-

pant or beneficiary, 

such designated decisionmaker shall be lia-

ble to the participant or beneficiary (or the 

estate) for economic and noneconomic dam-

ages in connection with such failure and 

such injury or death (subject to paragraph 

(4)).

‘‘(B) REBUTTABLE PRESUMPTION.—In the 

case of a cause of action under subparagraph 

(A)(i)(I) or (A)(i)(II), if an independent med-

ical reviewer under section 503C(d) or 

503C(e)(4)(B) upholds the determination de-

nying the claim for benefits involved, there 

shall be a presumption (rebuttable by clear 

and convincing evidence) that the designated 

decisionmaker exercised ordinary care in 

making such determination. 

‘‘(2) DESIGNATED DECISIONMAKER.—

‘‘(A) APPOINTMENT.—

‘‘(i) IN GENERAL.—The plan sponsor or 

named fiduciary of a group health plan shall, 

in accordance with this paragraph with re-

spect to a participant or beneficiary, des-

ignate a person that meets the requirements 

of subparagraph (B) to serve as a designated 

decisionmaker with respect to the cause of 

action described in paragraph (1), except 

that—

‘‘(I) with respect to health insurance cov-

erage offered in connection with a group 

health plan, the health insurance issuer shall 

be the designated decisionmaker unless the 

plan sponsor and the issuer specifically agree 

in writing (on a form to be prescribed by the 

Secretary) to substitute another person as 

the designated decisionmaker; or 

‘‘(II) with respect to the designation of a 

person other than a plan sponsor or health 

insurance issuer, such person shall satisfy 

the requirements of subparagraph (D). 

‘‘(ii) PLAN DOCUMENTS.—The designated de-

cisionmaker shall be specifically designated 

as such in the written instruments of the 

plan (under section 402(a)) and be identified 

as required under section 121(b)(15) of the Bi-

partisan Patient Protection Act. 

‘‘(B) REQUIREMENTS.—For purposes of this 

paragraph, a designated decisionmaker 

meets the requirements of this subparagraph 

with respect to any participant or bene-

ficiary if— 

‘‘(i) such designation is in such form as 

may be specified in regulations prescribed by 

the Secretary, 

‘‘(ii) the designated decisionmaker— 

‘‘(I) meets the requirements of subpara-

graph (C), 

‘‘(II) assumes unconditionally all liability 

arising under this subsection in connection 

with actions and failures to act described in 

subparagraph (A) (whether undertaken by 

the designated decisionmaker or the em-

ployer, plan, plan sponsor, or employee or 

agent thereof) during the period in which the 

designation under this paragraph is in effect 

relating to such participant or beneficiary, 

and

‘‘(III) where subparagraph (C)(ii) applies, 

assumes unconditionally the exclusive au-

thority under the group health plan to make 

determinations on claims for benefits (irre-

spective of whether they constitute medi-

cally reviewable determinations) under the 

plan with respect to such participant or ben-

eficiary, and 

‘‘(iii) the designated decisionmaker and 

the participants and beneficiaries for whom 

the decisionmaker has assumed liability are 

identified in the written instrument required 

under section 402(a) and as required under 

section 121(b)(15) of the Bipartisan Patient 

Protection Act. 

Any liability assumed by a designated deci-

sionmaker pursuant to this paragraph shall 

be in addition to any liability that it may 

otherwise have under applicable law. 

‘‘(C) QUALIFICATIONS FOR DESIGNATED DECI-

SIONMAKERS.—

‘‘(i) IN GENERAL.—Subject to clause (ii), an 

entity is qualified under this subparagraph 

to serve as a designated decisionmaker with 

respect to a group health plan if the entity 

has the ability to assume the liability de-

scribed in subparagraph (A) with respect to 

participants and beneficiaries under such 

plan, including requirements relating to the 

financial obligation for timely satisfying the 

assumed liability, and maintains with the 

plan sponsor certification of such ability. 

Such certification shall be provided to the 

plan sponsor or named fiduciary upon des-

ignation under this paragraph and not less 

frequently than annually thereafter, or if 

such designation constitutes a multiyear ar-

rangement, in conjunction with the renewal 

of the arrangement. 

‘‘(ii) SPECIAL QUALIFICATION IN THE CASE OF

CERTAIN REVIEWABLE DECISIONS.—In the case 

of a group health plan that provides benefits 

consisting of medical care to a participant or 

beneficiary only through health insurance 

coverage offered by a health insurance 

issuer, such issuer is the only entity that 

may be qualified under this subparagraph to 

serve as a designated decisionmaker with re-

spect to such participant or beneficiary, and 

shall serve as the designated decisionmaker 

unless the employer or other plan sponsor 

acts affirmatively to prevent such service. 

‘‘(D) REQUIREMENTS RELATING TO FINANCIAL

OBLIGATIONS.—For purposes of subparagraphs 

(A)(i)(II) and (C)(i), the requirements relat-

ing to the financial obligation of an entity 

for liability shall include— 

‘‘(i) coverage of such entity under an insur-

ance policy or other arrangement, secured 

and maintained by such entity, to effectively 

insure such entity against losses arising 

from professional liability claims, including 

those arising from its service as a designated 

decisionmaker under this subsection; or 

‘‘(ii) evidence of minimum capital and sur-

plus levels that are maintained by such enti-

ty to cover any losses as a result of liability 

arising from its service as a designated deci-

sionmaker under this subsection. 

The appropriate amounts of liability insur-

ance and minimum capital and surplus levels 

for purposes of clauses (i) and (ii) shall be de-

termined by an actuary using sound actu-

arial principles and accounting practices 

pursuant to established guidelines of the 

American Academy of Actuaries and in ac-

cordance with such regulations as the Sec-

retary may prescribe and shall be main-

tained throughout the term for which the 

designation is in effect. The provisions of 

this subparagraph shall not apply in the case 

of a designated decisionmaker that is a 

group health plan, plan sponsor, or health in-

surance issuer and that is regulated under 

Federal law or a State financial solvency 

law.

‘‘(E) LIMITATION ON APPOINTMENT OF TREAT-

ING PHYSICIANS.—A treating physician who 

directly delivered the care or treatment or 

provided services which is the subject of a 

cause of action by a participant or bene-

ficiary under paragraph (1) may not be ap-

pointed (or deemed to be appointed) as a des-

ignated decisionmaker under this paragraph 

with respect to such participant or bene-

ficiary.

‘‘(F) FAILURE TO APPOINT.—With respect to 

any cause of action under paragraph (1) re-

lating to a denial of a claim for benefits 

where a designated decisionmaker has not 

been appointed in accordance with this para-

graph, the plan sponsor or named fiduciary 

responsible for determinations under section 

503 shall be deemed to be the designated de-

cisionmaker.

‘‘(G) EFFECT OF APPOINTMENT.—The ap-

pointment of a designated decisionmaker in 

accordance with this paragraph shall not af-

fect the liability of the appointing plan spon-

sor or named fiduciary for the failure of the 

plan sponsor or named fiduciary to comply 

with any other requirement of this title. 

‘‘(H) TREATMENT OF CERTAIN TRUST

FUNDS.—For purposes of this subsection, the 

terms ‘employer’ and ‘plan sponsor’, in con-

nection with the assumption by a designated 

decisionmaker of the liability of employer or 

other plan sponsor pursuant to this para-

graph, shall be construed to include a trust 

fund maintained pursuant to section 302 of 

the Labor Management Relations Act, 1947 

(29 U.S.C. 186) or the Railway Labor Act (45 

U.S.C. 151 et seq.). 

‘‘(3) REQUIREMENT OF EXHAUSTION OF INDE-

PENDENT MEDICAL REVIEW.—

‘‘(A) IN GENERAL.—Paragraph (1) shall 

apply only if— 

‘‘(i) a final determination denying a claim 

for benefits under section 503B has been re-

ferred for independent medical review under 

section 503C(d) and a written determination 

by an independent medical reviewer has been 

issued with respect to such review, or 

‘‘(ii) the qualified external review entity 

has determined under section 503C(c)(3) that 

a referral to an independent medical re-

viewer is not required. 

‘‘(B) INJUNCTIVE RELIEF FOR IRREPARABLE

HARM.—A participant or beneficiary may 

seek relief under subsection (a)(1)(B) prior to 

the exhaustion of administrative remedies 

under section 503B or 503C (as required under 

subparagraph (A)) if it is demonstrated to 

the court, by a preponderance of the evi-

dence, that the exhaustion of such remedies 

would cause irreparable harm to the health 

of the participant or beneficiary. Any deter-

minations that already have been made 

under section 503A, 503B, or 503C in such 

case, or that are made in such case while an 

action under this subparagraph is pending, 

shall be given due consideration by the court 

in any action under subsection (a)(1)(B) in 

such case. Notwithstanding the awarding of 

such relief under subsection (a)(1)(B) pursu-

ant to this subparagraph, no relief shall be 

available under paragraph (1), with respect 

to a participant or beneficiary, unless the re-

quirements of subparagraph (A) are met. 

‘‘(C) RECEIPT OF BENEFITS DURING APPEALS

PROCESS.—Receipt by the participant or ben-

eficiary of the benefits involved in the claim 

for benefits during the pendency of any ad-

ministrative processes referred to in sub-

paragraph (A) or of any action commenced 

under this subsection— 

‘‘(i) shall not preclude continuation of all 

such administrative processes to their con-

clusion if so moved by any party, and 
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‘‘(ii) shall not preclude any liability under 

subsection (a)(1)(C) and this subsection in 

connection with such claim. 

The court in any action commenced under 

this subsection shall take into account any 

receipt of benefits during such administra-

tive processes or such action in determining 

the amount of the damages awarded. 

‘‘(4) LIMITATIONS ON RECOVERY OF DAM-

AGES.—

‘‘(A) MAXIMUM AWARD OF NONECONOMIC DAM-

AGES.—The aggregate amount of liability for 

noneconomic loss in an action under para-

graph (1) may not exceed $1,500,000. 

‘‘(B) LIMITATION ON AWARD OF PUNITIVE

DAMAGES.—In the case of any action com-

menced pursuant to paragraph (1), the court 

may not award any punitive, exemplary, or 

similar damages against a defendant, except 

that the court may award punitive, exem-

plary, or similar damages (in addition to 

damages described in subparagraph (A)), in 

an aggregate amount not to exceed $1,500,000, 

if—

‘‘(i) the denial of a claim for benefits in-

volved in the case was reversed by a written 

determination by an independent medical re-

viewer under section 503C(d)(3)(F); and 

‘‘(ii) there has been a failure to authorize 

coverage in compliance with such written 

determination.

‘‘(C) PERMITTING APPLICATION OF LOWER

STATE DAMAGE LIMITS.—A State may limit 

damages for noneconomic loss or punitive, 

exemplary, or similar damages in an action 

under paragraph (1) to amounts less than the 

amounts permitted under this paragraph. 

‘‘(5) ADMISSIBILITY.—In an action described 

in subclause (I) or (II) of paragraph (1)(A) re-

lating to a denial of a claim for benefits, any 

determination by an independent medical re-

viewer under section 503C(d) or 503C(e)(4)(B) 

relating to such denial is admissible. 

‘‘(6) WAIVER OF INTERNAL REVIEW.—In the 

case of any cause of action under paragraph 

(1), the waiver or nonwaiver of internal re-

view under section 503B(a)(4) by the group 

health plan, or health insurance issuer that 

offers health insurance coverage in connec-

tion with a group health plan, shall not be 

used in determining liability. 

‘‘(7) LIMITATIONS ON ACTIONS.—Paragraph

(1) shall not apply in connection with any ac-

tion that is commenced more than 5 years 

after the date on which the failure described 

in such paragraph occurred or, if earlier, not 

later than 2 years after the first date the 

participant or beneficiary became aware of 

the personal injury or death referred to in 

such paragraph. 

‘‘(8) EXCLUSION OF DIRECTED RECORD-

KEEPERS.—

‘‘(A) IN GENERAL.—Paragraph (1) shall not 

apply with respect to a directed record keep-

er in connection with a group health plan. 

‘‘(B) DIRECTED RECORDKEEPER.—For pur-

poses of this paragraph, the term ‘directed 

record keeper’ means, in connection with a 

group health plan, a person engaged in di-

rected recordkeeping activities pursuant to 

the specific instructions of the plan, the em-

ployer, or another plan sponsor, including 

the distribution of enrollment information 

and distribution of disclosure materials 

under this Act or title I of the Bipartisan Pa-

tient Protection Act and whose duties do not 

include making determinations on claims for 

benefits.

‘‘(C) LIMITATION.—Subparagraph (A) does 

not apply in connection with any directed 

recordkeeper to the extent that the directed 

recordkeeper fails to follow the specific in-

struction of the plan or the employer or 

other plan sponsor. 

‘‘(9) PROTECTION OF THE REGULATION OF

QUALITY OF MEDICAL CARE UNDER STATE

LAW.—Nothing in this subsection shall be 

construed to preclude any action under State 

law against a person or entity for liability or 

vicarious liability with respect to the deliv-

ery of medical care. A cause of action that is 

based on or otherwise relates to a group 

health plan’s determination on a claim for 

benefits shall not be deemed to be the deliv-

ery of medical care under any State law for 

purposes of this paragraph. Any such cause 

of action shall be maintained exclusively 

under this section. Nothing in this paragraph 

shall be construed to alter, amend, modify, 

invalidate, impair, or supersede section 514. 

‘‘(10) COORDINATION WITH FIDUCIARY RE-

QUIREMENTS.—A fiduciary shall not be treat-

ed as failing to meet any requirement of part 

4 solely by reason of any action taken by a 

fiduciary which consists of full compliance 

with the reversal under section 503C (relat-

ing to independent external appeals proce-

dures for group health plans) of a denial of 

claim for benefits (within the meaning of 

section 503C(i)(2)). 

‘‘(11) CONSTRUCTION.—Nothing in this sub-

section shall be construed as authorizing a 

cause of action under paragraph (1) for the 

failure of a group health plan or health in-

surance issuer to provide an item or service 

that is specifically excluded under the plan 

or coverage. 

‘‘(12) LIMITATION ON CLASS ACTION LITIGA-

TION.—A claim or cause of action under this 

subsection may not be maintained as a class 

action, as a derivative action, or as an action 

on behalf of any group of 2 or more claim-

ants.

‘‘(13) PURCHASE OF INSURANCE TO COVER LI-

ABILITY.—Nothing in section 410 shall be con-

strued to preclude the purchase by a group 

health plan of insurance to cover any liabil-

ity or losses arising under a cause of action 

under subsection (a)(1)(C) and this sub-

section.

‘‘(14) RETROSPECTIVE CLAIMS FOR BENE-

FITS.—A cause of action shall not arise under 

paragraph (1) where the claim for benefits re-

lates to an item or service that has already 

been provided to the participant or bene-

ficiary under the plan or coverage and the 

claim relates solely to the subsequent denial 

of payment for the provision of such item or 

service.

‘‘(15) EXEMPTION FROM PERSONAL LIABILITY

FOR INDIVIDUAL MEMBERS OF BOARDS OF DIREC-

TORS, JOINT BOARDS OF TRUSTEES, ETC.—Any

individual who is— 

‘‘(A) a member of a board of directors of an 

employer or plan sponsor; or 

‘‘(B) a member of an association, com-

mittee, employee organization, joint board 

of trustees, or other similar group of rep-

resentatives of the entities that are the plan 

sponsor of plan maintained by two or more 

employers and one or more employee organi-

zations;

shall not be personally liable under this sub-

section for conduct that is within the scope 

of employment or of plan-related duties of 

the individuals unless the individual acts in 

a fraudulent manner for personal enrich-

ment.

‘‘(16) DEFINITIONS AND RELATED RULES.—For

purposes of this subsection: 

‘‘(A) CLAIM FOR BENEFITS.—The term ‘claim 

for benefits’ shall have the meaning given 

such term in section 503A(e). 

‘‘(B) GROUP HEALTH PLAN.—The term 

‘group health plan’ shall have the meaning 

given such term in section 733(a). 

‘‘(C) HEALTH INSURANCE COVERAGE.—The

term ‘health insurance coverage’ has the 

meaning given such term in section 733(b)(1). 

‘‘(D) HEALTH INSURANCE ISSUER.—The term 

‘health insurance issuer’ has the meaning 

given such term in section 733(b)(2). 

‘‘(E) ORDINARY CARE.—The term ‘ordinary 

care’ means, with respect to a determination 

on a claim for benefits, that degree of care, 

skill, and diligence that a reasonable and 

prudent individual would exercise in making 

a fair determination on a claim for benefits 

of like kind to the claims involved. 

‘‘(F) PERSONAL INJURY.—The term ‘per-

sonal injury’ means a physical injury and in-

cludes an injury arising out of the treatment 

(or failure to treat) a mental illness or dis-

ease.

‘‘(G) TREATMENT OF EXCEPTED BENEFITS.—

The provisions of this subsection (and sub-

section (a)(1)(C)) shall not apply to excepted 

benefits (as defined in section 733(c)), other 

than benefits described in section 

733(c)(2)(A), in the same manner as the provi-

sions of part 7 do not apply to such benefits 

under subsections (b) and (c) of section 732. 

(2) CONFORMING AMENDMENT.—Section

502(a)(1) of such Act (29 U.S.C. 1132(a)(1)) is 

amended—

(A) by striking ‘‘or’’ at the end of subpara-

graph (A); 

(B) in subparagraph (B), by striking 

‘‘plan;’’ and inserting ‘‘plan, or’’; and 

(C) by adding at the end the following new 

subparagraph:

‘‘(C) for the relief provided for in sub-

section (n) of this section.’’. 
(b) AVAILABILITY OF ACTIONS IN STATE

COURT.—

(1) JURISDICTION OF STATE COURTS.—Section

502(e)(1) of such Act (29 U.S.C. 1132(e)) is 

amended—

(A) in the first sentence, by striking ‘‘sub-

section (a)(1)(B)’’ and inserting ‘‘paragraphs 

(1)(B), (1)(C), and (7) of subsection (a)’’; 

(B) in the second sentence, by striking 

‘‘paragraphs (1)(B) and (7)’’ and inserting 

‘‘paragraphs (1)(B), (1)(C), and (7)’’; and 

(C) by adding at the end the following new 

sentence: ‘‘State courts of competent juris-

diction in the State in which the plaintiff re-

sides and district courts of the United States 

shall have concurrent jurisdiction over ac-

tions under subsections (a)(1)(C) and (n).’’. 

(2) LIMITATION ON REMOVABILITY OF CERTAIN

ACTIONS IN STATE COURT.—Section 1445 of 

title 28, United States Code, is amended by 

adding at the end the following new sub-

section:
‘‘(e)(1) A civil action brought in any State 

court under subsections (a)(1)(C) and (n) of 
section 502 of the Employee Retirement In-
come Security Act of 1974 against any party 
(other than the employer, plan, plan sponsor, 
or other entity treated under section 502(n) 
of such Act as such) arising from a medically 
reviewable determination may not be re-
moved to any district court of the United 
States.

‘‘(2) For purposes of paragraph (1), the 
term ‘medically reviewable decision’ means 
a denial of a claim for benefits under the 
plan which is described in section 503C(d)(2) 
of the Employee Retirement Income Secu-

rity Act of 1974.’’. 
(c) EFFECTIVE DATE.—The amendments 

made by this section shall apply to acts and 

omissions, from which a cause of action 

arises, occurring on or after the applicable 

effective date under section 601. 
Amend section 403 to read as follows: 

SEC. 403. LIMITATION ON CERTAIN CLASS AC-
TION LITIGATION. 

(a) IN GENERAL.—Section 502 of the Em-

ployee Retirement Income Security Act of 

VerDate Aug 04 2004 08:10 Apr 11, 2005 Jkt 039102 PO 00000 Frm 00088 Fmt 0688 Sfmt 0634 E:\BR01\H02AU1.003 H02AU1



CONGRESSIONAL RECORD—HOUSE 15705August 2, 2001 
1974 (29 U.S.C. 1132), as amended by section 

402, is further amended by adding at the end 

the following: 

‘‘(o) LIMITATION ON CLASS ACTION LITIGA-

TION.—Any claim or cause of action that is 

maintained under this section (other than 

under subsection (n)) or under section 1962 or 

1964(c) of title 18, United States Code, in con-

nection with a group health plan, or health 

insurance coverage issued in connection with 

a group health plan, as a class action, deriva-

tive action, or as an action on behalf of any 

group of 2 or more claimants, may be main-

tained only if the class, the derivative claim-

ant, or the group of claimants is limited to 

the participants or beneficiaries of a group 

health plan established by only 1 plan spon-

sor. No action maintained by such class, 

such derivative claimant, or such group of 

claimants may be joined in the same pro-

ceeding with any action maintained by an-

other class, derivative claimant, or group of 

claimants or consolidated for any purpose 

with any other proceeding. In this para-

graph, the terms ‘group health plan’ and 

‘health insurance coverage’ have the mean-

ings given such terms in section 733.’’. 

(b) EFFECTIVE DATE.—The amendment 

made by subsection (a) shall apply with re-

spect to actions commenced on or after Au-

gust 2, 2001. Notwithstanding the preceding 

sentence, with respect to class actions, the 

amendment made by subsection (a) shall 

apply with respect to civil actions which are 

pending on such date in which a class action 

has not been certified as of such date. 

Amend section 603 to read as follows: 

SEC. 603. SEVERABILITY. 
(a) IN GENERAL.—Except as provided in 

subsections (b) and (c), if any provision of 

this Act, an amendment made by this Act, or 

the application of such provision or amend-

ment to any person or circumstance is held 

to be unconstitutional, the remainder of this 

Act, the amendments made by this Act, and 

the application of the provisions of such to 

any person or circumstance shall not be af-

fected thereby. 

(b) DEPENDENCE OF REMEDIES ON AP-

PEALS.—If any provision of section 503A, 

503B, or 503C of the Employee Retirement In-

come Security Act of 1974 (as inserted by sec-

tion 131) or the application of either such 

section to any person or circumstance is held 

to be unconstitutional, section 502(n) of such 

Act (as inserted by section 402) shall be 

deemed to be null and void and shall be given 

no force or effect. 

(c) REMEDIES.—If any provision of section 

502(n) of the Employee Retirement Income 

Security Act of 1974 (as inserted by section 

402), or the application of such section to any 

person or circumstance, is held to be uncon-

stitutional, the remainder of such section 

shall be deemed to be null and void and shall 

be given no force or effect. 

Page 16, line 10, strike ‘‘on a timely basis’’ 

and insert ‘‘in accordance with the applica-

ble deadlines established under this section 

and section 503B’’. 

Page 29, line 14, strike ‘‘or modify’’. 

Page 36, line 12, strike ‘‘upheld, reversed, 

or modified’’ and insert ‘‘upheld or re-

versed’’.

Page 39, line 23, strike ‘‘uphold, reverse, or 

modify’’ and insert ‘‘uphold or reverse’’. 

Page 40, line 8, and page 44, line 9, strike 

‘‘or modify’’. 

Page 23, line 18; page 41, line 19; page 43, 

line 2; , , strike ‘‘reviewer (or reviewers)’’ 

and insert ‘‘a review panel’’. 

Page 33, line 7, strike ‘‘reviewer’’ and in-

sert ‘‘review panel’’. 

Page 34, line 25, strike ‘‘reviewer’’ and in-

sert ‘‘review panel composed of 3 inde-

pendent medical reviewers’’. 
Page 34, lines 8 and 13; page 36, line 8; page 

37, line 3; page 38, lines 6 and 20; page 39, line 

4, 20, and 21; page 40, lines 1, 2 and 14; page 

41, line 6; page 43, lines 6, 17, and 20; page 44, 

lines 5, 9, and 14; page 45, line 24; page 61, line 

5; page 67, line 3; page 68, line 25; , strike ‘‘re-

viewer’’ and insert ‘‘review panel’’. 
Page 36, line 14; page 43, line 21; page 44, 

line 12; , strike ‘‘reviewer’s’’ and insert ‘‘re-

view panel’s’’. 
Page 41, line 4, strike ‘‘reviewer (or review-

ers)’’ and insert ‘‘review panel’’. 
Page 47, line 15, strike ‘‘independent exter-

nal reviewer’’ and insert ‘‘independent med-

ical review panel’’. 
Page 50, line 20, strike ‘‘1 or more individ-

uals’’ and insert ‘‘an independent medical re-

view panel’’. 
Page 51, amend lines 4 through 6 to read as 

follows:

‘‘(B) with respect to each review, the re-

view panel meets the requirements of para-

graph (4) and at least 1 reviewer on the panel 

meets the requirements described in para-

graph (5); and 
Page 51, line 8, strike ‘‘the reviewer’’ and 

insert ‘‘each reviewer’’. 
Page 53, line 21, strike ‘‘a reviewer’’ and in-

sert ‘‘each reviewer’’. 
Page 54, line 6, strike ‘‘a reviewer (or re-

viewers)’’ and insert ‘‘the independent med-

ical review panel’’. 
Page 61, line 5, insert ‘‘or any independent 

medical review panel’’ after ‘‘reviewer’’. 
Page 64, lines 1 and 5, strike ‘‘reviewers’’ 

and insert ‘‘review panel’’. 
Page 64, line 14; page 69, lines 16 and 19, 

strike ‘‘reviewers’’ and insert ‘‘review pan-

els’’.

Page 8, after line 17, insert the following 

(and place the text from page 8, line 18, 

through page 16, line 20 in quotation marks): 
Part 5 of subtitle B of title I of the Em-

ployee Retirement Income Security Act of 

1974 is amended by inserting after section 503 

(29 U.S.C. 1133) the following: 

‘‘SEC. 503A. PROCEDURES FOR INITIAL CLAIMS 
FOR BENEFITS AND PRIOR AUTHOR-
IZATION DETERMINATIONS. 

Page 16, after line 21, insert the following 

(and place the text from page 16, line 22, 

through page 25, line 13 in quotation marks): 
Part 5 of subtitle B of title I of the Em-

ployee Retirement Income Security Act of 

1974 (as amended by section 102) is amended 

further by inserting after section 503A (29 

U.S.C. 1133) the following: 

‘‘SEC. 503B. INTERNAL APPEALS OF CLAIMS DENI-
ALS.

Page 25, after line 15, insert the following 

(and place the text from page 25, line 16, 

through page 69, line 22 in quotation marks): 
Part 5 of subtitle B of title I of the Em-

ployee Retirement Income Security Act of 

1974 (as amended by sections 102 and 103) is 

amended further by inserting after section 

503B (29 U.S.C. 1133) the following: 

‘‘SEC. 503C. INDEPENDENT EXTERNAL APPEALS 
PROCEDURES.

Page 119, line 1, insert after ‘‘treatment.’’ 

the following: ‘‘The name of the designated 

decisionmaker (or decisionmakers) ap-

pointed under paragraph (2) of section 502(n) 

of the Employee Retirement Income Secu-

rity Act of 1974 for purposes of such sec-

tion.’’.
Page 138, line 21, insert after ‘‘plan’’ the 

following: ‘‘and only with respect to patient 

protection requirements under section 101 

and subtitles B, C, and D and this subtitle’’. 
Page 145, line 12, strike ‘‘and the provisions 

of sections 502(a)(1)(C), 502(n), and 514(d) of 

the Employee Retirement Income Security 

Act of 1974 (added by section 402)’’. 
Page 148, line 15, after ‘‘Act’’ insert the fol-

lowing: ‘‘and sections 503A through 503C of 

the Employee Retirement Income Security 

Act of 1974’’. 
Page 149, line 9, after ‘‘Act’’ insert the fol-

lowing: ‘‘and sections 503A through 503C of 

the Employee Retirement Income Security 

Act of 1974 (with respect to enrollees under 

individual health insurance coverage in the 

same manner as they apply to participants 

and beneficiaries under group health insur-

ance coverage)’’. 
Page 152, line 16, insert ‘‘section 101 and 

subtitles B, C, D, and E of’’ before ‘‘title I’’. 
Page 155, strike lines 1 through 19 (and re-

designate the subsequent paragraphs accord-

ingly).
Page 158, strike lines 19 through 25 and in-

sert the following: 
‘‘(b)(1)(A) Subject to subparagraphs (B) and 

(C), a group health plan (and a health insur-

ance issuer offering group health insurance 

coverage in connection with such a plan) 

shall comply with the requirements of sec-

tions 503A, 503B, and 503C, and such require-

ments shall be deemed to be incorporated 

into this subsection. 
‘‘(B) With respect to the internal appeals 

process required to be established under sec-

tion 503B, in the case of a group health plan 

that provides benefits in the form of health 

insurance coverage through a health insur-

ance issuer, the Secretary shall determine 

the circumstances under which the plan is 

not required to provide for such process and 

system (and is not liable for the issuer’s fail-

ure to provide for such process and system), 

if the issuer is obligated to provide for (and 

provides for) such process and system. 
‘‘(C) Pursuant to rules of the Secretary, in-

sofar as a group health plan enters into a 

contract with a qualified external review en-

tity for the conduct of external appeal ac-

tivities in accordance with section 503C, the 

plan shall be treated as meeting the require-

ment of such section and is not liable for the 

entity’s failure to meet any requirements 

under such section. 
‘‘(2) In the case of a group health plan, 

compliance with the requirements of sec-

tions 503A, 503B, and 503C, and compliance 

with regulations promulgated by the Sec-

retary, in connection with a denial of a 

claim under a group health plan shall be 

deemed compliance with subsection (a) with 

respect to such claim denial. 
‘‘(3) Terms used in this subsection which 

are defined in section 733 shall have the 

meanings provided such terms in such sec-

tion.’’.
Page 210, line 19, after ‘‘Act’’ insert the fol-

lowing: ‘‘and sections 503A through 503C of 

the Employee Retirement Income Security 

Act of 1974’’. 
Make such additional technical and con-

forming changes to the text of the bill as are 

necessary to do the following: 

(1) Replace references to sections 102, 103, 

and 104 of the bill with references to sections 

503A, 503B, and 503C of the Employee Retire-

ment Income Security Act of 1974, as amend-

ed by the bill. 

(2) In sections 102, 103, and 104, strike any 

reference to ‘‘enrollee’’ or ‘‘enrollees’’ and 

insert ‘‘in connection with the group health 

plan’’ after ‘‘health insurance coverage’’, and 

make necessary conforming grammatical 

changes.

The CHAIRMAN. Pursuant to House 

Resolution 219, the gentleman from 

Georgia (Mr. NORWOOD) and a Member 

opposed each will control 30 minutes. 
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Mr. ANDREWS. Mr. Chairman, I 

claim the time in opposition to the 

amendment.
The CHAIRMAN. The gentleman 

from New Jersey will be recognized for 

30 minutes. 
The gentleman from Georgia (Mr. 

NORWOOD) is recognized on his amend-

ment.
Mr. NORWOOD. Mr. Chairman, I 

yield myself such time as I may con-

sume.
Mr. Chairman, I rise today to bring 

before the House an effort at bridging 

the gap on this very difficult and con-

tentious issue. I realize that my deci-

sion to bring forth this amendment is a 

controversial one, but I hope my col-

leagues will set aside for an hour their 

bitterness and consider the substance 

of our proposal. 

I have heard some of my colleagues 

come to the floor to say that my 

amendment was written by the insur-

ance industry. It is just silly, I think, 

for people to say that. The insurance 

industry cannot stand me. They have 

had me on dart boards for years, and 

everyone in the House knows that. So 

let us set aside those insane accusa-

tions. Instead, Mr. Chairman, let us 

talk about the substance of the amend-

ment.

My amendment is consistent with 

the principles of the underlying bill. 

My amendment creates a cause of ac-

tion for a negligent denial of a claim 

for benefits. This cause of action 

against insurers will be heard in State 

court. So does the underlying bill. 

The amendment protects employers 

by allowing them to have a designated 

decisionmaker to be liable. So does the 

underlying bill. 

b 1845

It requires all administrative rem-

edies be exhausted before a case can go 

to court. So the underlying bill, my 

amendment only allows punitive dam-

ages in cases where the insurer refuses 

to follow the determination of the ex-

ternal reviewer. So does the underlying 

bill.

There are, however, some significant 

differences. My amendment caps liabil-

ity at $1.5 million for noneconomic 

damages. Punitive damages are capped 

at $1.5 million. I argued long and hard 

with almost every friend I have against 

putting caps in a bill for 4 years be-

cause we had a President who said he 

would veto a patient protections bill 

with caps. Now we have a President 

who says he will veto a bill without 

caps.

This compromise is a simple recogni-

tion of political reality. I have made a 

compromise to create a rebuttal pre-

sumption in favor of the insurer when 

the external reviewers rule in favor of 

the plan. 

I have listened to my colleagues com-

plain long and loud about the inequity 

of that, but I have one simple question 

in response: If the external reviewer 
says the plan was right in turning 
down a treatment, how could the plan 
have been negligent in turning down a 
treatment?

I know some of my colleagues feel I 
have made a significant change moving 
away from the simple lifting of the 
ERISA preemption, but before Mem-
bers condemn differences because they 
are changes, think about what has 
really changed. Under my amendment, 
a patient will have a cause of action 
against an insurer in every State in 
America, in a State court using State 
rules and procedures. Is that signifi-
cantly different from the underlying 
bill?

I know some of my colleagues believe 
that the language of my amendment 
preempts the direction of current case 
law. We worked deep into the night 
last night on that language. I am not 
completely satisfied with the provision 
in our bill that protects State law, and 
I pledge to Members to work to further 
clarify the language in conference be-
cause I know Members know my in-
tent.

But before Members offhandedly re-
ject the language, I think they should 
explain to us how Americans will be 
left without a remedy under this 
amendment.

Mr. Chairman, the key difference be-
tween the amendment I am bringing 
before Members today and the under-
lying bill is that the President has 
agreed to sign the bill with the amend-
ment I am bringing today. With all due 
respect to the gentleman from Ken-
tucky, the amendment I bring today is 
a significant departure from the 
Fletcher bill. 

The President has moved our way. I 
know this is not the ideal way to offer 
a potential hand of compromise. I real-
ly would not blame Members if they 
voted against the amendment, our 
Democratic friends, solely because of 
the process issue. But before slapping 
away the hand that is being extended 
to us, Members, I hope, will consider 
the substance and realize how close we 

truly are to a law, not a bill. We have 

done that, folks. But a law. 
Mr. Chairman, I reserve the balance 

of my time. 
Mr. ANDREWS. Mr. Chairman, I 

yield 21⁄2 minutes to the gentleman 

from Texas (Mr. TURNER), a Member 

who understands the flaws of writing a 

complicated bill overnight. 
Mr. TURNER. Mr. Chairman, we have 

heard a lot today from the other side 

about the need for balance between giv-

ing patients protections and holding 

down the cost of health insurance pre-

miums.
In Texas, we have had 4 years of ex-

perience under our patient protection 

laws. Health insurance premiums in 

Texas have gone up at less than half 

the national average, 1,400 patients 

have exercised their right to appeal, 

and only 17 lawsuits have occurred. 

The original Ganske-Dingell-Nor-

wood bill is modeled after the Texas 

law. I submit to Members, in Texas, it 

is working. The Norwood amendment 

that is offered here today destroys that 

balance and tips the scales of justice in 

favor of the insurance companies. 
Let us look at what the Norwood 

amendment does to the Ganske-Din-

gell-Norwood bill. First, it establishes 

procedural rules that favor the insur-

ance company. For example, if the ex-

ternal review panel makes a ruling and 

you decide as a patient to appeal it, 

you go into court with the legal pre-

sumption that the medical review 

panel is correct. And to overcome that, 

patients have to do it by clear and con-

vincing evidence, not the usual prepon-

derance of the evidence in most civil 

cases.
Secondly, the Norwood amendment 

imposes this cap on noneconomic dam-

ages. The gentleman from Florida men-

tioned that the President would not 

sign a bill without a noneconomic dam-

ages cap. That is unusual because when 

the President pushed tort reform in 

Texas in 1995, there was no cap on non-

economic damages. In Texas today, 

there are no caps on noneconomic dam-

ages in lawsuits brought against HMOs. 
Thirdly, the Norwood amendment 

grants the HMO industry special pro-

tection from accountability that no 

other business or industry in this Na-

tion has to date. 
Fourth, the Norwood amendment re-

quires patients to prove that the 

wrongful and negligent acts of the 

HMO are the proximate cause of their 

injury rather than a proximate cause 

of the injury, as in the underlying bill. 

Some Members might ask, What is the 

big deal, ‘‘A’’ or ‘‘the’’? Very simple. 
In a case involving an automobile ac-

cident, somebody runs a red light, 

causes an accident, it is pretty easy to 

say that the running of the red light is 

the proximate cause of the injury. But 

in malpractice cases, there is seldom a 

single cause of an injury. 
Consider a woman with breast can-

cer. Her HMO denies her a mammo-

gram which would have detected the 

nodule, she gets cancer and dies. The 

family brings a lawsuit against the 

HMO. The truth of the matter is, if we 

go with the Norwood amendment re-

quiring the proximate cause, she would 

not recover. Her family would not re-

cover because the proximate cause of 

her death was the cancer. So ‘‘a proxi-

mate cause’’ is what the law should 

say.
We need to make sure that the Nor-

wood amendment is defeated. 
Yet under the Norwood amendment, state 

laws like the Texas Patient Protection Law are 
preempted and patients end up in federal 
court with less protection. 

It leaves the doctor at a disadvantage when 
the doctor is subject to a malpractice lawsuit 
along with an HMO. The claim against the 
doctor would be in state court under state law. 
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The suit against the HMO would be under fed-
eral law and in every event would be subject 
to more favorable procedural protections. 
When HMOs make medical decisions they 
should have no less accountability than doc-
tors must face in this country today. 

The Norwood amendment is worse than 
current law in a lot of ways. It rolls back the 
protections that have been given to patients 
and their doctors in both statutory and com-
mon law. Why should we turn our backs on 
the original Ganske-Dingell-Norwood-Berry bill 
that has already passed in a bipartisan fashion 
in the Senate, a bill that passed this House in 
October of 1999 by an overwhelming majority 
of the House. 

Mr. NORWOOD. Mr. Chairman, I 
yield 30 seconds to the gentleman from 
Arizona (Mr. SHADEGG).

Mr. SHADEGG. Mr. Chairman, my 
colleague from the other side said this 
was modeled, the Ganske-Dingell bill 
was modeled after the Texas law, and it 
was a wonderful bill. 

Mr. Chairman, I wonder if the gen-
tleman has read page 167 of the bill 
which provides to certain health care 
plans sponsored by very large group 
providers absolute immunity for non-
medical injuries? The language of the 
gentleman’s bill says if there is a self- 
funded, self-insured plan, it gets abso-
lute immunity when someone is in-
jured or killed by a nonmedical deter-
mination.

So let us say they wrongfully decide 
coverage and a patient is injured, there 
is absolute immunity, there is no re-
covery whatsoever. 

Mr. NORWOOD. Mr. Chairman, I 
yield 3 minutes to the gentleman from 
Minnesota (Mr. PETERSON).

Mr. PETERSON of Minnesota. Mr. 
Chairman, I rise today to support the 
Norwood amendment. I first started 
working on a patient protections bill 
back in September 1992 when I intro-
duced what I think was the first pa-

tient protection legislation in the 

House, H.R. 6027. 
Among other things, it tried to make 

sense out of the way that ERISA im-

pacted health services in this country. 

I have been working on these issues 

ever since. 
It seems to me that we have finally 

reached the point where both sides in 

this debate have moved enough to-

wards the middle we might be able to 

finally resolve these issues. The 

Fletcher-Peterson bill that I have been 

involved in has helped move everyone 

toward the center. 
When the Senate was doing their bill, 

the Senate passed amendments that 

moved their bill toward the Fletcher- 

Peterson position. During the last few 

days, the Ganske-Dingell bill has added 

language to cover some of these same 

provisions, such as including the dedi-

cated decision-maker language, requir-

ing the full exhaustion of internal and 

external reviews before going to court, 

keeping contract disputes in Federal 

courts and making adjustments to 

MSAs.

The patients’ rights issue has come a 

long way since 1992 when we first start-

ed on this. Last night we continued 

that progress with the gentleman from 

Georgia (Mr. NORWOOD) helping to put 

together a compromise that we could 

actually pass into law. Last night, to 

the credit of the gentleman from Geor-

gia (Mr. NORWOOD) and President Bush, 

each gave a little to get a little, and 

the product of that compromise is what 

we have before us today. 
But are we grateful for this com-

promise? Are we praising everyone for 

having reached an agreement that is 

essentially the majority of the base 

bill itself? No. Instead, now, we have 

shifted the argument to other issues, 

like preemption of State law. 
As I understand it, the Ganske-Din-

gell bill develops a State cause of ac-

tion in that it modifies it with things 

such as a dedicated decision-maker and 

other things which are a preemption of 

State law, as far as I can see. That 

leaves us with the question of whether 

or not, if we are doing that, it is con-

stitutional.
Can we make Federal conditions on a 

State cause of action, and is this not 

preemption of State law? The Norwood 

amendment has created a Federal 

cause of action modified in the same 

ways. I think it is more workable, and 

I think clearly it will withstand the 

test of constitutionality. 
With regard to the liability provi-

sions, as a result of the negotiation 

with the President, the Norwood 

amendment increased the caps on dam-

ages to $1.5 million from the $500,000 

that was advocated in the Fletcher-Pe-

terson bill. 
The Norwood amendment will pro-

tect small businesses and mitigate 

against possible increases of uninsured, 

as well as improving, health care deliv-

ery. This amendment finally moves 

H.R. 2563 to a place of agreement, a 

place where the Patients’ Bill of Rights 

can pass the House; and if the other 

body is willing to work with us in good 

faith, we can ultimately get the Presi-

dent’s signature and put this legisla-

tion into law. 
Mr. Chairman, I encourage each and 

every one of my colleagues to support 

a real solution to the issue of patients’ 

rights. Support the Norwood amend-

ment.
Mr. ANDREWS. Mr. Chairman, I 

yield 2 minutes to the gentleman from 

California (Mr. WAXMAN), who is a 

champion of consumer groups across 

the Nation that strongly oppose the 

Norwood amendment. 
Mr. WAXMAN. Mr. Chairman, I am 

sorry to say it is hard to escape the 

conclusion that last night President 

Bush finally put so much pressure on 

the gentleman from Georgia (Mr. NOR-

WOOD) that in the words of the New 

York Times editorial today he, quote, 

‘‘apparently sold out his own cause.’’ 

That is sad for Americans who need 

and deserve a strong and enforceable 

Patients’ Bill of Rights. 
Mr. Chairman, I just want to review 

what the American Medical Associa-

tion concluded about the deal agreed to 

by their former ally: It overturns the 

good work done by States in protecting 

patients; it reverses developing case 

laws that allow patients to hold plans 

accountable when they play doctor. In 

other words, it makes things worse in-

stead of better for patients. It provides 

patient protections, but does not allow 

enforcement of those rights. 
If the White House operatives 

thought they could defend the so-called 

‘‘compromise’’ President Bush talked 

the gentleman from Georgia (Mr. NOR-

WOOD) into, why did they insist that he 

make a commitment without talking 

it over with his allies in and out of the 

government? Why did they insist that 

drafting be rushed through in the wee 

hours of the morning, and insist that 

they move forward before consumer 

and physician groups and the American 

public could see and understand the 

provisions?
Why do we find ourselves here on the 

House floor voting on an amendment 

that either deliberately or accidentally 

preempts State laws, disadvantages pa-

tients, and provides HMOs with a pre-

sumption that they are right and the 

patient and physicians are wrong. 
Mr. Chairman, I think the answer is 

obvious. They knew that if people real-

ly got a chance to look at this, they 

would see it for the sham that it is. 

This is not the way to enact a Pa-

tients’ Bill of Rights. This is the way 

to ensure another stalemate. Reject 

this amendment. 
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Mr. NORWOOD. Mr. Chairman, ev-

erybody knows that the New York 

Times is not all of our Bible. They get 

it wrong frequently. They even re-

ported I lost 60 pounds; and you know 

darn well it was 40, so they do not get 

it right. 

Mr. Chairman, I yield 2 minutes to 

the gentleman from Texas (Mr. BAR-

TON).

Mr. BARTON of Texas. Mr. Chair-

man, my father was a combat navi-

gator in World War II. He flew a B–24 

liberator on 50 combat missions. He 

won every combat award the Army Air 

Corps could award except the Congres-

sional Medal of Honor. I am glad he did 

not win that one or I would not be 

here.

When I got elected to Congress I went 

to him and I asked him for some ad-

vice.

I said: Dad, what should I do when I 

get up there? 

He said: Son, always pick a good 

pilot.

I said: Pick a good pilot. What do you 

mean?

He said: There are going to be lots of 

rascals in Washington and they’re 
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going to try to flimflam you; but if 
you’ve got a good pilot, he’ll set the 
right course and he’ll always get you 
home.

Last week the gentleman from Geor-
gia (Mr. NORWOOD) was the toast of the 
town on the liberal side because he was 
holding out for the Patients’ Bill of 
Rights. He negotiated an agreement 
with the White House and President 
Bush which I have looked at this after-
noon, it looks pretty good to me, and 
all of a sudden today he is accused of 
selling out. 

Mr. Chairman, the gentleman from 
Georgia is a good pilot. I would fly 
with him anywhere. The day the gen-
tleman from Georgia sells out is the 
day ‘‘In God We Trust’’ that is on the 
facade behind us falls off that facade. 

I am with the gentleman from Geor-
gia, I am going to vote for this bill, and 
I say God bless the gentleman from 
Georgia, he is a good man. 

Mr. ANDREWS. Mr. Chairman, I 
yield 1 minute to the gentleman from 
New Jersey (Mr. PALLONE), who rep-
resents a State that just enacted a 
very strong patient protection law that 
will be repealed by this amendment. 

Mr. PALLONE. Mr. Chairman, when 
you are sick and you have been denied 
care and often do not have the energy 
to fight, the Norwood amendment puts 
all sorts of roadblocks in the way of a 
real independent review. The real Pa-
tients’ Bill of Rights allows you to 
quickly and informally go to an inde-

pendent review board. They look at the 

patient, they look at the medical 

record, look at whatever they want and 

decide what care you need. Norwood 

turns this around and puts roadblocks 

in your way. It makes it a judicial-type 

procedure stacked against you. The 

HMO picks the information it sends to 

the board, the patient has no right to 

see it and no right to ask witnesses any 

questions. You will need a lawyer 

under Norwood in order to make your 

case. You have to prove that the HMO’s 

decision was wrong and should be ei-

ther affirmed or overturned. There is 

no flexibility with the board to craft a 

plan of care somewhere in between. 
Worse, if the board agrees with the 

HMO, a presumption in favor of the 

HMO makes an appeal to the courts al-

most impossible. 
Norwood stacks the deck against 

you. And it gives all the cards to the 

HMO.
Mr. ANDREWS. Mr. Chairman, I 

yield 4 minutes to the gentleman from 

Iowa (Mr. GANSKE), one of the two prin-

cipal authors of this bill. 
Mr. GANSKE. Mr. Chairman, I thank 

the gentleman for yielding time. 
Here we are. This is the nitty-gritty 

of the debate. We have sort of been 

fooling around until we get to the Nor-

wood amendment. 
My colleague from Georgia is an ac-

knowledged expert on this issue. I won-

der if my colleague would clarify some 

issues for me. 

The gentleman from Georgia (Mr. 

NORWOOD) last night at the Committee 

on Rules agreed that he had said that, 

quote, ‘‘HMOs will be treated better 

than others in the Norwood amend-

ment.’’
Is that because HMOs are being given 

affirmative defenses? 
Mr. NORWOOD. Mr. Chairman, will 

the gentleman yield? 
Mr. GANSKE. I yield to the gen-

tleman from Georgia. 
Mr. NORWOOD. Because there is no 

way that you can make it exactly the 

same between the physician and the 

HMO, I do not believe. If the gentleman 

is talking about the rebuttable pre-

sumption, and I presume he is, what I 

would say to him there is that I did the 

best I could do in negotiations to con-

tinue to allow the patient to have the 

recourse to going into court. 
Mr. GANSKE. But it is fair to say, 

then, that he stands by his statement? 
Mr. NORWOOD. I stand by the fact 

that if an insurance company does ex-

actly what they are told to do by a 

group of physicians in the external re-

view model, then we have to encourage 

them to offer the treatment and not 

put them in a position so that they 

have always the fear of being drug into 

court. But as the gentleman knows, I 

agree that that patient should have the 

right to go into court. 
Mr. GANSKE. So he stands by his 

statement that HMOs are treated bet-

ter in his amendment than others. 
Now, is it the gentleman’s under-

standing that his bill would abrogate 

State laws on patients’ rights? 
Mr. NORWOOD. It is my under-

standing and the intent of this bill 

that, first of all, we have a Federal 

cause of action for denial of care or the 

delay of care in State court. We intend, 

and it is going to be this way before we 

get it out of that conference if there is 

any question about it, because the gen-

tleman knows how it is with lawyers: 

‘‘is’’ doesn’t mean ‘‘is.’’ One lawyer 

says it means this; another lawyer says 

it means that. But our intent is not to 

preempt any cause of action at the 

State level. 
Mr. GANSKE. Let me just read to the 

gentleman a statement by Ari 

Fleischer today on this issue. The ques-

tion to him was: 
Republicans and Democrats believe 

that the deal struck between Mr. NOR-

WOOD and the President would abrogate 

State laws on patients’ bill of rights. Is 

that the White House understanding? 
Here is what Mr. Fleischer said: 
Yes. Yes. And I think you can get 

into a good discussion of that at the 

background.
Question: So he doesn’t believe that 

it would not abrogate State laws? 
Fleischer: There are a certain series 

of preemptions in there. 
Does the gentleman agree with Mr. 

Fleischer’s assessment there? 
Mr. NORWOOD. In some States that 

presently have a managed care, an 

HMO reform bill, we are going to have 

a preemption and a replacement in 

that.
Mr. GANSKE. The gentleman from 

Georgia has respected the opinion of 

Sara Rosenbaum, David Frankfurt and 

Rand Rosenblatt. He has sent out Dear 

Colleagues on them. This is what they 

have to say about the Norwood amend-

ment:
‘‘In preempting State law, the Nor-

wood amendment goes beyond conduct 

that involves negligent medical judg-

ment to a particular patient’s case. 

The amendment made by virtue of the 

words ‘‘based on’’ stipulate that State 

malpractice law does not apply to any 

treatment decision made by the man-

aged care organization, whether it be 

negligent, reckless, willful or wanton. 

For example,’’ Rosenbaum continues, 

‘‘no State cause of action could be 

maintained against a designated deci-

sionmaker for its decision to discharge 

a patient early from a hospital even if 

the likely result of that discharge 

would result in a patient’s death. In 

short, all forms of vicarious liability 

under State law would be preempted.’’ 
Is that an accurate representation? 
Mr. NORWOOD. The key word here is 

‘‘may.’’ We do not believe that it does 

that. We do not intend for it to do that. 

And I do not intend for it to do that 

when we have the opportunity to get 

into conference. 
Mr. GANSKE. I thank the gentleman. 
Mr. NORWOOD. Mr. Chairman, I 

yield 2 minutes to the gentleman from 

Georgia (Mr. ISAKSON).
Mr. ISAKSON. Mr. Chairman, our 

State’s motto is ‘‘Wisdom, Justice and 

Moderation.’’ A favorite son of ours 

today, Dr. CHARLES NORWOOD, exhibited 

those three qualities and those three 

characteristics absolutely. 
I do not think a thing in the world I 

am going to do is going to change a 

mind in here, what I say; but I hope 

maybe we will get back and change our 

hearts for just a second. 
My granddaddy had a saying in south 

Georgia when he got into a confusing 

controversy. He said, ‘‘You know, if 

you want to get the mud out of the 

water, you’ve got to get the hogs out of 

the spring.’’ 
We are at a point in this debate 

where the focus on self-interest of all 

the diverse interests on this bill is 

clouding the water. We have made 

steps forward in patients’ rights. We 

have made steps forward in the amount 

that can be received in noneconomic 

and punitive damages. We have made 

steps forward in protecting the fact 

that Americans are still going to have 

insurance and joint and several liabil-

ity will not sweep through American 

business.
Some can poke fun at the gentleman 

from Georgia if they like, and you can 

ask me hard questions I cannot answer; 

but successful legislation in America 

on behalf of the people we are here to 
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represent who are our citizens, are 

going to be the patients, are better 

than the muddy water interests of any 

lawyer, any business employer, any 

physician, any HMO or any insurance 

company.
There comes a time and a place for a 

man to do what is right. Dr. CHARLES

NORWOOD has done what is right. You 

may disagree, but we are light years 

ahead of where we have ever been; and 

we owe this debate better than some of 

the things that have been said. 
I urge your support for the Norwood 

amendment.
Mr. ANDREWS. Mr. Chairman, I 

yield 2 minutes to the gentleman from 

Texas (Mr. GREEN) to comment on the 

bill that is before us rather than the 

one he wishes was before us. 
Mr. GREEN of Texas. Mr. Chairman, 

first I want to say that I respect the 

gentleman from Georgia (Mr. NOR-

WOOD) and the hard work that he has 

done; but I also disagree with the lan-

guage that was agreed to, and I can 

stand here on this floor and still re-

spect him but disagree with him. 
The President and the gentleman 

from Georgia stood last night on the 

podium and proclaimed they reached a 

compromise. But it is really not a com-

promise. It is not a compromise be-

cause not everybody was involved. 

Only one Member was involved in it. 

The Norwood amendment holds HMOs 

to different standards than doctors and 

hospitals. That was the base reason for 

the bill. We are going to hear lots of 

Members come up tonight and talk 

about how this is a great bill, but they 

were for the Fletcher bill. They were 

not for a real patients’ bill of rights, 

anyway. So we are going to hear that 

tonight. Even though HMOs act like 

doctors if they deny or delay care, they 

are not held accountable like doctors 

under this amendment. They are the 

only health care providers that are 

shielded. That is what is wrong. 
What is more troubling about this 

proposal is that it destroys the impor-

tant patient protections that we have 

had in Texas for 4 years. The gen-

tleman from Arizona (Mr. SHADEGG)

may quote Texas law, but the amend-

ment that the gentleman from Georgia 

negotiated with the President goes 

against Texas law. It does not have 

anything to do with holding an em-

ployer who runs the business. That is 

Texas law. We wanted to correct that 

in this bill. But it does change the li-

ability. And it does change the pre-

sumption.
There is nothing in Texas law that 

gives the HMO or the insurance com-

pany the presumption that they are 

right. That is wrong. That is why our 

appeals are so successful in Texas. 

That is why 52 percent of the 1,400 ap-

peals were in favor of the patient. The 

HMOs that you are defending were 

wrong more than half the time. That is 

what is wrong with this law. That is 

why it is so bad. It is going to hurt 
what we have successfully done in 
Texas where the insurance policies are 
under State law. But we need to do a 
real patients’ bill of rights for everyone 
in the country. Sixty percent of my 
constituents do not come under Texas 
law; they come under ERISA. That is 
why we need to make sure we pass a 
strong patients’ bill of rights, not a pa-
tients’ bill of wrongs, not an HMO bill 
of rights. That is what this is. 

You heard the gentleman from Texas 
(Mr. TURNER) talk about just the 
changing of an ‘‘a’’ to a ‘‘the’’ will 
make sure our patients are shafted by 
this bill. 

Mr. ANDREWS. Mr. Chairman, I am 
pleased to yield 11⁄2 minutes to the gen-
tlewoman from Texas (Ms. JACKSON-
LEE).

Ms. JACKSON-LEE of Texas. Mr. 
Chairman, let me simply say I am 
trained as a lawyer. But today I stand 
on this floor as someone who has been, 
as many of us, a patient. I would like 

to cast my lot with the physicians. And 

though I agree with the gentleman, I 

do not want a bill; I would like to have 

a law. But I am prepared as a patient 

to fight to the last breath so that pa-

tients around the country can have the 

privilege of knowing that decisions be-

tween them and their physician are not 

interfered with by HMOs. 
I know the gentleman from Georgia 

means well and we do respect him. But 

his amendment interferes and puts a 

wedge between the patient-physician 

relationship. Our people understand 

what is right and what is wrong. Under 

the presumption in his amendment, pa-

tients are wrong, physicians are wrong 

and HMOs are right. Interestingly 

enough, the George Washington Uni-

versity in a letter dated today said 

that this amendment stipulates that 

State malpractice law does not apply 

to any treatment decision made by a 

managed care organization whether it 

be negligent, reckless, willful or wan-

ton.
Picture yourself in a relationship 

with a doctor. They recommend a diag-

nosis; they ask for a procedure. And 

there you are with an HMO that denies 

it, recklessly, willfully and wantonly 

and God help that you live and if you 

do not, look at your relatives going in 

to challenge them, not because they 

want to be in court but because they 

want to right the wrong and the HMO 

stands as the right and you stand as 

the wrong. 
I fight for the patients, and I fight 

for the physicians. I think this amend-

ment should go down. 
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Mr. NORWOOD. Mr. Chairman, I 

yield 2 minutes to my lawyer, the gen-

tleman from Arizona (Mr. SHADEGG).
Mr. SHADEGG. I thank the gen-

tleman for yielding me time. 
Mr. Chairman, let me begin by saying 

I respect greatly our colleague, the 

gentleman from Iowa (Mr. GANSKE),

who has worked very hard on this bill; 

but I think it is important to note he 

talked about the issue of affirmative 

defenses. In the negotiations between 

the gentleman from Georgia (Mr. NOR-

WOOD) and the President, all of the af-

firmative defenses were stricken from 

the bill because the gentleman from 

Georgia (Mr. NORWOOD) wanted them 

stricken and they are gone. 
Let us talk about this, the other 

issue of preemption. I need to talk 

about preemption, because a great deal 

has been made here. Let us talk about 

the issue of preemption, because that 

seems to be of great concern here. 
It needs to be understood that, num-

ber one, ERISA today preempts a claim 

for benefits in all 50 States. If you try 

to bring a claim for benefits and bring 

that as a cause of action in State 

court, you cannot bring it in a single 

State, including Texas. Indeed, the cor-

porate healthcare case, Corporate 

HealthCare v. Texas right here, says 

specifically that. If you seek to bring a 

claim for benefits case in State court, 

it is preempted by Federal law. 
There is a good reason for that. It is 

so that the management of claims in 

all 50 States can be uniform, because 

this law, ERISA, was intended to gov-

ern multi-State employers and multi- 

State unions. 
Now, let us talk about a second issue, 

that is the Ganske bill. They would 

have you believe that the Norwood 

amendment is the only thing that pre-

empts anything. That is ridiculous. 

The Ganske-Dingell bill preempts issue 

after issue within the State cause of 

action. It says you can bring a State 

cause of action, but then it preempts 

pieces of that. It says you can only 

bring it against a designated decision-

maker, it says you can only bring it 

after exhausting external review. The 

preemption issue is in your bill as well 

as our bill, although it is 19 pages long 

in your bill. 
Let us talk about its effort at pre-

emption in this bill. In this bill, we say 

what current law says, and that is if 

you are bringing a claim for benefits, 

that belongs in Federal court. But, do 

you know what? We give a remedy for 

damages.
But we also go beyond and codify ex-

isting State law on the issue of the 

claims you can bring in States. If you 

bring a negligence claim against a plan 

or its doctor, you can bring that for the 

services they delivered, you can bring 

that under existing State law, and this 

bill specifically says you can continue 

to bring it. 
This is a red herring. I urge the adop-

tion of the Norwood amendment. 
Mr. ANDREWS. Mr. Chairman, I 

yield myself 15 seconds. 
I believe the gentleman from Arizona 

said affirmative defenses are not 

spelled out in the Federal cause of ac-

tion. That is right. Of course, that 
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means it is up to the judiciary to in-

vent them as we go along. We do not 

know whether there will be affirmative 

defenses or not, what they will mean, 

because it is not included in here. Be-

cause when you draft a cause of action 

overnight, you cannot think of those 

things.
Mr. Chairman, I yield 1 minute to the 

gentleman from Massachusetts (Mr. 

MARKEY).
Mr. MARKEY. Mr. Chairman, I thank 

the gentleman for yielding me time. 
Make no mistake, the Norwood 

amendment guts the patients’ bill of 

rights, and what is left behind? Noth-

ing more than an ‘‘HMO Bill of 

Slights.’’
The Norwood amendment slights pa-

tients with weakened accountability 

provisions; it slights patients by pre-

empting stronger State laws, which 

would allow patients to sue HMOs for 

bad medical decisions; it slights pa-

tients by prohibiting class action law-

suits against HMOs; and it slights pa-

tients by allowing HMOs to delay a pa-

tient’s day in court by choosing Fed-

eral court over State court. 
Mr. Chairman, justice delayed is jus-

tice denied. The American people have 

waited too long for a real HMO bill of 

rights. Vote no on the Norwood amend-

ment, the ‘‘HMO Bill of Slights.’’ 
Mr. NORWOOD. Mr. Chairman, I am 

pleased to yield 1 minute to the gen-

tleman from Georgia (Mr. DEAL), a 

good friend of mine. 
Mr. DEAL of Georgia. Mr. Chairman, 

I thank the gentleman for yielding me 

time.
As a trial attorney, I am both 

amused and somewhat dismayed by 

some of the things that have been said 

here today. First of all, as a trial attor-

ney, it is amusing it see my good friend 

the plastic surgeon cross-examining 

my other good friend, a dentist. But be 

that as it may, there are a lot of things 

that have been said here. 
First of all, on the issue of preemp-

tion, I think the gentleman from Ari-

zona (Mr. SHADEGG) said it well. If 

States could do the things that we are 

seeking to do in this legislation, then 

let States to it. It is the very fact they 

cannot that is the necessity for the 

Federal legislation that we are at-

tempting to put in place here today. 
On behalf of my friend the gentleman 

from Georgia (Mr. NORWOOD), let me 

say this in conclusion. Many who 

would speak against his efforts have 

been here for decades and saw no rea-

son to go forward with the effort of a 

patients’ bill of rights, and to them I 

say, the gentleman from Georgia (Mr. 

NORWOOD) should be your hero. 
For those who would denigrate his 

methods or motives, I would simply 

say to them, this issue would not be 

here today on the brink of becoming 

law had it not been for his dedication. 
For those of you who think the gen-

tleman from Georgia (Mr. NORWOOD)

has sold out, it simply proves to me, 

you do not know the gentleman from 

Georgia (Mr. NORWOOD).
Mr. ANDREWS. Mr. Chairman, I 

yield 1 minute to the gentlewoman 

from California (Ms. LOFGREN), one of 

our advocates for a strong and forceful 

patients’ bill of rights. 
Ms. LOFGREN. Mr. Chairman, it has 

been quite a week here in the House of 

Representatives. On Tuesday, we made 

it a felony for scientists to cure disease 

with stem cells; Wednesday, we gave 

$36 billion in tax goodies to big oil, gas 

and others, and allowed drilling in na-

tional refuges; and today, we see the 

perversion of a good idea, a law that 

would protect patients from insurance 

companies has been transformed into a 

bill that protects insurance companies 

from patients. 
The President’s deal was obviously 

written by, or at least for, special in-

terests. It would repeal California’s re-

sponsible law and replace it with a new 

Federal preemption that would prevent 

wrongdoers who are insurers, even in-

tentional wrongdoers, from being held 

responsible for their actions. 
Now, why is it that doctors, lawyers, 

nurses can be held responsible for their 

wrongdoing, but not insurance compa-

nies? It looks to me that the bigger the 

campaign contributions to the Repub-

licans, the bigger the payoff with laws 

to benefit those same contributors. 
This body has morphed from a place 

where legislation is deliberated upon to 

the White House ATM machine. This 

week, start by making scientists crimi-

nals; midweek, trash the environment; 

today, destroy the patients’ bill of 

rights.
It is a good thing Congress is about 

to recess. I do not know if the country 

could stand another week like this one 

of Republican ‘‘victories,’’ where the 

special interests rule to the detriment 

of ordinary Americans. 
Mr. ANDREWS. Mr. Chairman, we 

hear often about the benefits of the 

Texas patients’ bill of rights, which 

will be repealed as a result of this 

amendment.
Mr. Chairman, I yield 1 minute to the 

gentleman from Texas (Mr. BENTSEN).
Mr. BENTSEN. Mr. Chairman, I 

thank the gentleman for yielding me 

time.
Mr. Chairman, let me start out by 

saying I have nothing but the highest 

respect for the gentleman from Georgia 

(Mr. NORWOOD). The problem is, the 

gentleman from Georgia (Mr. NOR-

WOOD) went as far as could go, and he 

ran into the White House. It is ironic, 

after being here for 7 years, coming 

from a State where my former Gov-

ernor used to say, let Texans run 

Texas, and where my Texas colleagues 

up here on the other side of the aisle 

said, let the States do it, because the 

States can do it better, what always 

happens, whenever it gets in the way of 

the powerful special interests, this idea 

of devolving power to the States be-

comes wholly inconvenient. 
The bill before us today would upend 

the law in Texas that passed under 

George Bush’s watch, the law he talked 

about during the campaign that he was 

so proud about. But the fact is, that it 

upends the interests of very powerful 

insurance companies who do not like 

the Texas law, they do not like the 

California law, they do not like the 

New Jersey law. 
Now we are told we have to pass a 

bill in the House before conference so 

we can get to conference, and then the 

gentleman from Georgia (Mr. NOR-

WOOD) has turned around and told us if 

there are problems with it, we will 

work it out in conference. 
It all seems rather inconsistent. De-

feat the Norwood amendment, and let 

us pass a real patients’ bill of rights. 
Mr. ANDREWS. Mr. Chairman, the 

American Medical Association, health 

care providers across the country, want 

the Norwood amendment defeated. 
Mr. Chairman, I yield 1 minute to the 

gentlewoman from California (Ms. 

CAPPS), a representative of the nursing 

profession before she came here. 
Mrs. CAPPS. Mr. Chairman, I rise in 

opposition to the Norwood amendment. 
In the absence of action by the Fed-

eral Government, my State of Cali-

fornia recently acted to protect its 

citizens from overzealous cost-cutters 

in the HMOs. One of the strengths of 

Ganske-Dingell is it creates a Federal 

floor for patient protections, allowing 

States like my own to have stronger 

protections.
But this amendment would override 

those State laws in order to protect 

HMOs from accountability. As was con-

firmed in an exchange just now be-

tween the gentleman from Iowa (Mr. 

GANSKE) and the gentleman from Geor-

gia (Mr. NORWOOD), this amendment ob-

literates the cause of action defined by 

the State of California, my State, and 

so many other States as well. 
If this amendment were to pass, pa-

tients in my home State would have 

fewer protections than they do right 

now, and HMOs in California would 

have more freedom to abuse them. 
This amendment will do worse than 

take the teeth out of the Ganske-Din-

gell bill; it will take the teeth out of 

state protections. So I oppose the Nor-

wood amendment, and I urge my col-

leagues to do the same. 
Mr. NORWOOD. Mr. Chairman, it is 

my pleasure to yield 1 minute to my 

friend, the gentleman from New York 

(Mr. HOUGHTON).
Mr. HOUGHTON. Mr. Chairman, be-

fore I begin, I just want to thank a cou-

ple of people who have spent an enor-

mous amount of time on this, 

Francesca Tedesco and also Kathy 

Rafferty. I want to thank the gen-

tleman from Georgia (Mr. NORWOOD).
What the gentleman from Georgia 

(Mr. NORWOOD) has done is very, very 
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significant. I say this because I come 

from the world of business. You can 

have a patient, you can have a pa-

tient’s rights, but if you do not have 

the funding for that patient, it does 

not do any good. 
What the gentleman from Georgia 

(Mr. NORWOOD) has done is bridge the 

gap and made it possible for those peo-

ple, not only in large and small busi-

nesses, and small businesses, as you 

know, comprise 75 percent of the em-

ployment in this country, it enables 

them now to buy into a program which 

they feel they can afford, without hav-

ing the sword of liability, unending li-

ability, hanging over their head. 
I think a lot of people are going to be 

thanking the gentleman from Georgia 

(Mr. NORWOOD) for bridging this gap, 

because it would not have happened 

without him. 
Mr. ANDREWS. Mr. Chairman, I am 

pleased to yield 1 minute to the gen-

tleman from Texas (Mr. SANDLIN), an-

other Texan who does not want his 

State law repealed by the Norwood 

amendment.
Mr. SANDLIN. Mr. Chairman, I rise 

in strong opposition to this outrageous 

amendment. For patients, this amend-

ment is a lose-lose situation. It is 

heads, the HMOs win, and tails, the pa-

tients lose. 
Just a couple of points. This pre-

sumption, do you realize there is a re-

buttable presumption that creates a 

hurdle so high that patients will never 

be able to recover? I have been in this 

situation before. 
Do you know that courts will be giv-

ing written instructions to juries to 

say the insurance company won before 

and the insurance company ought to 

win again, and that is the burden you 

are putting on them. 
You are also increasing the burden 

on punitives. You are making it out-

rageous. You are increasing it to clear 

and convincing. That will never hap-

pen.
The biggest fraudulent change of all 

was done in the dark of the night 

where the standard was changed from a 

proximate cause to the proximate 

cause. That was not done by accident, 

it was done to gut the entire bill. If 

someone dies from a heart attack, for 

example, and was denied treatment, 

the death will not be from the lack of 

treatment, it will be from the heart at-

tack, and they lose. 
This entire bill has been gutted. We 

all know what happened. We worked 5 

years on this bill, and last night it was 

undone in a matter of minutes, and we 

know what happened. 
Mr. ANDREWS. Mr. Chairman, I am 

pleased to yield 11⁄2 minutes to the gen-

tlewoman from Connecticut (Ms. 

DELAURO).
Ms. DELAURO. Mr. Chairman, I rise 

in opposition to the Norwood amend-

ment. It overturns the painstaking 

work that has been done over the past 

5 years to craft a good piece of legisla-

tion that said that we are going to pro-

tect patients in this country, that we 

are going to protect their families. 
It essentially establishes an HMO bill 

of rights. It affords insurance compa-

nies and HMOs a special status. It lit-

erally gives them the ability to act 

with impunity, that is, to make med-

ical decisions that overrule doctors and 

harm patients; and, my friends, they 

never have to face the consequences of 

their actions. 
It is the first time, and now legally 

the presumption is that the HMO is 

right, and you have to prove them 

wrong. That is what happened at the 

White House last night. 
The Bush-Norwood amendment is 

just another example of President Bush 

siding with the special interests over 

hardworking American families by 

carving out special protections for the 

HMOs. This amendment rolls back pa-

tient protection, it walks all over 

States’ rights. 
My God, the other party is always 

talking about States making their de-

cisions, individuals making the deci-

sions, except when it conflicts with the 

rewards for their special interest 

friends.

Vote against the Norwood amend-

ment.

Mr. ANDREWS. Mr. Chairman, I am 

pleased to yield 1 minute to the gentle-

woman from Ohio (Mrs. JONES), a 

strong voice against special interest 

legislation.

Mrs. JONES of Ohio. Mr. Chairman, I 

rise in opposition to the Norwood 

amendment. It is very easy to speak in 

a vacuum about the impact that legis-

lation has on the Federal level in State 

courts.

b 1930

But the reality is, with the lack of 

time dedicated to this particular legis-

lation, we do not really know what in 

heck it will have. In fact, we worry, 

and I am sure the gentleman from 

Georgia (Mr. NORWOOD) worries as well, 

that people’s ability to bring claims in 

State courts have been, in fact, af-

fected by this legislation. 

Many of my colleagues may have had 

the opportunity to think about what 

happens in a courtroom, but I served in 

a courtroom for 10 years. One of the di-

lemmas about having legislation that 

is passed and saying in the State court, 

this is the impact we think it is going 

to have, is that it will ultimately take 

someone’s case to work its way 

through the State court, through the 

appellate court, and then to the Su-

preme Court to resolve it. 

So why, when we are people of good 

sense, can we not resolve it right here 

and understand and put in place legis-

lation that will not have that type of 

impact?

Mr. Chairman, I rise in opposition to 

this legislation. 

Mr. NORWOOD. Mr. Chairman, it is a 

pleasure to yield 11⁄2 minutes to the 

gentleman from Tennessee (Mr. 

HILLEARY).
Mr. HILLEARY. Mr. Chairman, I am 

a proud supporter of the Norwood 

amendment and I commend the gen-

tleman from Georgia and the President 

last night for breaking the logjam on 

the Patients’ Bill of Rights. 
The Norwood amendment affects 

only liability. We are all in agreement 

on the medical care side of this debate. 

The only debate is over where the 

available money for health care will 

go, to the patients or the cost of litiga-

tion.
The Norwood amendment calls for 

full compensation to the patient for 

economic damages caused by an HMO. 

In other words, patients are completely 

compensated and reimbursed for the 

money the HMO actually caused them 

to lose. In addition, the Norwood 

amendment allows up to $3 million for 

pain and suffering and punitive dam-

ages. That is a lot of money, but not so 

much money as to create massive num-

bers of new, frivolous lawsuits. 
The Ganske bill, on the other hand, 

allows for unlimited punitive and eco-

nomic damages. This will be a tremen-

dous enticement for frivolous lawsuits. 

Thus, way too much of the precious 

limited money available for patient 

health care will be chewed up in the 

litigation of these lawsuits, not for 

health care. 
The bill of the gentleman from Iowa 

(Mr. GANSKE) also makes an effort, al-

though an inadequate effort, to close 

off lawsuits against businesses which 

had absolutely nothing to do with the 

HMO’s unlawful act. No business in its 

right mind will offer insurance or any 

kind of health care benefits to its em-

ployees if they can be sued for some-

thing they did not do. 
If we want a legitimate Patients’ Bill 

of Rights that actually wants a chance 

to become law this year and help these 

people we keep talking about, I strong-

ly urge my colleagues to vote for the 

Norwood amendment. 
Mr. NORWOOD. Mr. Chairman, it is a 

pleasure to yield to the gentleman 

from Ohio (Mr. BOEHNER), the chair-

man of the Committee on Education 

and the Workforce. 
Mr. BOEHNER. Mr. Chairman, let me 

thank the gentleman for yielding me 

time, and let me say that all of us, I 

think, owe the gentleman from Georgia 

(Mr. NORWOOD) a great big thank-you. 

The gentleman has been at this for 61⁄2

years as a Member of Congress. 
I know when I went to his district in 

1994 and campaigned with him, we went 

around his district, we spent 16 hours 

in a bus going to about 16 small towns 

in eastern Georgia. Those constituents 

in that district wanted a Patients’ Bill 

of Rights. 
The gentleman came up here, and we 

all know, every Member of Congress 
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knows, there is nobody in this body 

who has worked harder, nobody who 

has put more heart and soul into trying 

to find the right language that will be 

signed into law than the gentleman 

from Georgia (Mr. NORWOOD), and we 

owe him a great big thanks. 
Everybody thinks there is some big 

fight here, that there is some huge dif-

ference. Let us put it all back in per-

spective.
The bill we have here is an identical 

bill. We have one bill. The only big ar-

gument is over how much more liabil-

ity we are going to impose on insurers 

and on employers. 
The amendment offered by the gen-

tleman from Georgia basically says 

that we are going to expand remedies 

and we are going to expand liability 

from where we are today, and we are 

going to give people easier access to 

courts. Our friends on the other side 

have an even greater expansion of li-

ability in State and Federal courts, 

and what their language will do is 

drive employers out of the system, will 

drive up costs for employers and their 

employees. It will damage the founda-

tion of our health insurance system 

today, which is employer-provided cov-

erage.
What we are trying to do here is to 

find some common ground, and I think 

the gentleman from Georgia (Mr. NOR-

WOOD), working with the President, has 

found common ground that will give 

patients in America greater access to 

the courts, greater remedies, bringing 

greater accountability. Not as much as 

we have on the other side, but our bill 

will not drive employers out of the sys-

tem; it will not drive up costs. It is a 

reasonable compromise that the Amer-

ican people expect us to deliver for 

them.
Mr. ANDREWS. Mr. Chairman, it is 

my privilege to yield 2 minutes to the 

gentleman from Iowa (Mr. GANSKE),

the principal voice for patients around 

America.
Mr. GANSKE. Mr. Chairman, I have 

here a ‘‘Dear Colleague’’ that was sent 

out by the gentleman from Georgia on 

August 1. It says, ‘‘An explanation of 

how ERISA preemption works.’’ It 

says, ‘‘Under H.R. 2563,’’ that is the 

base bill, the Ganske-Dingell bill, ‘‘if 

an insurer injures you by denying or 

delaying medically necessary care, you 

can go to State court under common 

law to hold the insurer accountable.’’ 

That has been a fundamental part of 

the bill. 
So it surprised me greatly when I 

read on page 20 of the Norwood amend-

ment these words: ‘‘A civil action 

brought in any State court under sec-

tion’’ such and such ‘‘against any party 

other than the employer plan, plan’s 

sponsor or any other entity, i.e., dedi-

cated decision-maker, arising from a 

medically reviewable determination 

may not be removed from any district 

court.’’

What this basically means is that all 

of those groups can go into Federal, 

and that gets to then this interesting 

part of the Norwood bill. I mean, this 

could be interpreted as unconstitu-

tional under Pegram v. Hedrick. 
But then, at the end, we have a non-

severability clause, so that the entire 

enforcement section becomes inoper-

ative if one section in the Norwood 

amendment is unconstitutional. 
Mr. Chairman, I am just amazed at 

this. I know the gentleman from Geor-

gia in the past has fought against put-

ting nonseverability clauses in. 
Mr. DINGELL. Mr. Chairman, will 

the gentleman yield? 
Mr. GANSKE. I yield to the gen-

tleman from Michigan. 
Mr. DINGELL. Mr. Chairman, all of 

that dies, but the preemption clause re-

mains, and, as a result of this, the sub-

scriber to the health care plan is left 

totally naked and devoid of any protec-

tion or any rights to enforce his inter-

ests in his policy. 
Mr. NORWOOD. Mr. Chairman, I am 

pleased to yield 2 minutes to the gen-

tleman from Ohio (Mr. PORTMAN).
Mr. PORTMAN. Mr. Chairman, I 

thank the gentleman from Georgia. 
I just want to make the point that we 

just heard from the other side that 

somehow cases that are in State court 

would be removed to Federal district 

court. That would not happen under 

the Norwood amendment. It would be 

in State court with a Federal cause of 

action.
So I do not know what the point of 

that last statement was, but we are in 

State court, and that is a change. That 

is a change that the gentleman from 

Georgia (Mr. NORWOOD) brought to this 

debate.
I am a strong supporter of the Nor-

wood amendment and I am also a 

strong supporter of the underlying bill. 
I want to back up for a second and 

talk about why we are here. Eight 

years ago when I got elected to Con-

gress, we were talking about the Pa-

tients’ Bill of Rights, and it was about 

access to emergency room care, it was 

about access to OB–GYNs, it was about 

access to specialists, it was about ac-

cess to clinical trials. All of this is in 

this underlying legislation. This is the 

Patients’ Bill of Rights we have been 

talking about for all of the 8 years I 

have been here. 
But while this bill provides all of 

these patient rights, it also provides 

the single most important protection 

of all, and that is health care insurance 

coverage. It provides the right balance, 

yes, making HMOs and other insurance 

companies accountable; yes, providing 

access to the courts when one is ag-

grieved; but not raising the cost of 

health care insurance to the point that 

we is risking health care coverage for 

literally millions of Americans. That is 

the most fundamental protection of all. 

It is the right balance. 

It is easy around this place to criti-

cize. It is easy to be partisan, and we 

have heard some of that today on the 

floor. We have even heard some allega-

tions of bad motives. We have even 

heard some allegations of corruption 

earlier on the floor. That is easy. What 

is harder is to get something done for 

the American people. 
The American patient has waited too 

long. I commend the gentleman from 

Georgia (Mr. NORWOOD) for working 

hard on this issue not only for all of 

the time he has been in Congress, but 

over the last month, for working hard 

to find a bill that this President can 

sign and that provides the fundamental 

patients’ rights that we have talked 

about and that provides the funda-

mental accountability for HMOs, and 

that delivers for the American people. 
That is what this place is all about. 

That is the heavy lifting. I commend 

the gentleman from Georgia (Mr. NOR-

WOOD).
Mr. ANDREWS. Mr. Chairman, I 

yield 2 minutes to the gentleman from 

Arkansas (Mr. BERRY), one of the lead-

ers throughout this effort, a real expert 

on this matter. 
Mr. BERRY. Mr. Chairman, I thank 

the gentleman from New Jersey, and I 

thank him for his leadership, along 

with many others that have worked 

hard on this issue. The gentleman from 

Iowa (Mr. GANSKE) has worked tire-

lessly and continues to work tirelessly 

in the interests of patients, particu-

larly children. 
It has been an interesting day. We 

have heard a lot of rhetoric on this 

floor. I have been almost amused. I say 

‘‘almost.’’ This would be funny, it 

would be amusing if it was not such se-

rious business. I have heard my col-

leagues on this side of the aisle stand 

in the well and talk about how our bill 

allows us to sue like they are proud of 

it. But this bill over here is a terrible 

thing; it lets you sue also. 
Like I say, if it was not for the seri-

ous nature of this, it would be funny. 
Meryl Haggart, a great country sing-

er, has this song that he sings, made 

probably back in the 1980s, called Rain-

bow Stew. It says, ‘‘When a President 

goes through the White House door and 

does what he says he will do, we will 

all be drinking that free bubble-up and 

eating that rainbow stew.’’ 
This is the biggest batch of rainbow 

stew I have ever seen. That is what it 

is, folks. It is rainbow stew. That is 

what your constituents are going to 

get is rainbow stew. 
I carry this buckeye in my pocket. It 

is a worthless little old thing. Folklore 

in Arkansas says if you carry one, it 

will bring you good luck and keep 

rheumatism away if you rub it just 

right. You have got to know how to rub 

it. That is what this is going to be 

worth to the American people. 
Now, we have heard over and over 

that the real important thing about 
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this is, it will be signed into law. If this 

ever gets signed into law, I will come 

to this floor, ask for unanimous con-

sent, and stand on my head and stack 

BBs. And I am not in too good a shape. 

I think it would be very difficult. 
I urge this body not to do something 

so foolish as to vote for this amend-

ment.
Mr. NORWOOD. Mr. Chairman, I 

yield 1 minute to the gentleman from 

Texas (Mr. CULBERSON), a new Member 

of Congress who, I think, is a great ad-

dition to this Chamber. 
Mr. CULBERSON. Mr. Chairman, I 

rise in very strong support of the Nor-

wood amendment, because I am com-

pletely committed to protecting the 

10th amendment right of the States to 

enact a Patients’ Bill of Rights. 
I came here on January 3 after serv-

ing 14 years in the Texas house. I am a 

coauthor of the Texas patients’ bill of 

rights. I served longer under Governor 

Bush than any other governor. I helped 

carry all of his tort reforms in 1995. I 

helped pass this patients’ bill of rights 

in Texas in 1997. So I know firsthand 

that this legislation the gentleman has 

drafted does not preempt the Texas pa-

tients’ bill of rights, as has been stat-

ed. This bill protects the rights of 

States to regulate health care and to 

pass medical malpractice laws. 

Mr. Chairman, I know that George W. 

Bush is a man of honor, integrity, and 

a man of his word; and he and the gen-

tleman from Georgia (Mr. NORWOOD)

have both given us their word that if 

there is any doubt that this bill would 

in any way preempt or restrict the 

rights of the States to regulate health 

care or protect patients’ rights, they 

will fix it in conference. I believe the 

language they have now protects the 

rights of States. 

I strongly support the amendment, 

and I urge Members who believe in the 

rights of States to protect the rights of 

patients at the State level to support 

this legislation. 

b 1945

Mr. ANDREWS. Mr. Chairman, I 

yield 21⁄2 minutes to the gentleman 

from Michigan (Mr. DINGELL), a giant 

in this institution, the dean of the 

House of Representatives and our great 

friend.

Mr. DINGELL. Mr. Chairman, I think 

it is time for us to look at this as what 

it is. I am told by my good friend on 

the other side that the problem here is 

lawsuits. I am sure they have trouble 

with that. 

My problem is without some mecha-

nism for the American citizen to think 

his rights are being properly protected 

in the courts of law, there is no sus-

tainable right for that American cit-

izen.

I had a good friend who called me up 

not long back. He is a doctor of medi-

cine, very much respected. He had been 

serving as an appeals officer for an 

HMO since he retired. He said, DIN-

GELL, you do not know it but they just 

fired me. I said, Doc, tell me why they 

did it. He said, They said I was making 

medical decisions instead of insurance 

decisions.
That is the issue here before us. We 

want to see to it that we still have 

medical decisions being made in favor 

of, and on behalf of, the patients. This 

is to see to it that the HMOs are treat-

ed the same as anybody else, not given 

preferential and reverential treatment. 
That is what the Norwood amend-

ment does. It shelters them against 

litigation. Worse than that it preempts 

State law; and in the process it jiggers 

the rules of evidence, the weight of the 

proceedings, the manner of pro-

ceedings, so that the hand of the Gov-

ernment is weighing heavily on the 

scales of justice against the citizen 

who has lost a leg or a wife or a hus-

band or who has been injured by HMOs 

engaging in the practice of medicine. 
If an American citizen cannot go to 

court to get relief and help under those 

situations, the value of his citizenship 

has been shrunk, and it will be shrunk 

by the Norwood amendment if it is 

adopted. Just remember what I stated 

about my friend who was fired for mak-

ing medical decisions instead of insur-

ance decisions. 
Now, it does preempt the laws of the 

States now in existence; and it weighs 

the new proceedings against the person 

who wishes to complain to his govern-

ment about having been wronged by an 

HMO. I have here in my hands a letter 

which I will insert in the RECORD at the 

appropriate time from the insurance 

commissioner from the State of Michi-

gan, a good Republican official, who 

complains that the law of the State of 

Michigan is being usurped by the 

amendment offered by my good friend 

from Georgia. Protect my citizens, if 

you will not protect your own, against 

that kind of outrage. 
OFFICE OF FINANCIAL AND

INSURANCE SERVICES,

Lansing, MI, August 2, 2001. 

MICHIGAN CONGRESSIONAL DELEGATION,

House of Representatives, Washington, DC. 
DEAR REPRESENTATIVES: I am contacting 

you again with regard to an amendment that 

is being proposed to the patients’ bill of 

rights legislation. It has come to our atten-

tion that the Norwood amendment contains 

a provision that would preempt all State in-

ternal and external review laws. States 

would not be allowed to certify and retain 

these laws. The internal and external review 

process would be federalized. 
I oppose the portion of the Norwood 

amendment that would preempt the Michi-

gan Office of Financial and Insurance Serv-

ices’ ability to implement, oversee and en-

force Michigan’s statutory internal and ex-

ternal grievance procedures. Michigan was 

one of the first states to implement both an 

internal and external grievance procedure 

when it enacted its patient’s bill of rights in 

1996. Then again in 2000, the Michigan Legis-

lature, with Governor Engler’s support, en-

acted the Patient’s Right to Independent Re-

view Act (PRIRA–2000 PA 251) that provided 

sweeping changes to the external review pro-

cedure and shortened (considerably) the time 

frames for the internal review procedures. 

PRIRA took effect October 1, 2000. 
I am asking for your help in resolving this 

preemption issue as the process moves for-

ward. The Senate bill allows states to certify 

state laws and therefore retain their inter-

nal/external reviews, so this issue will be a 

point of negotiation in conference. It would 

be very helpful if enough Members objected 

to this provision in the Norwood amendment 

so that it is highlighted for those conference 

negotiations. If States are not allowed to re-

tain jurisdiction over the internal and exter-

nal review process then their ability to over-

see other protections will be severely lim-

ited.

Very truly yours, 

FRANK M. FITZGERALD,

Commissioner.

Mr. NORWOOD. Mr. Chairman, I 

yield myself such time as I may con-

sume.
The CHAIRMAN. The gentleman 

from Georgia has 7 minutes. 
Mr. NORWOOD. Mr. Chairman, this 

is not the ideal process I would have 

designed for this debate today. I am 

disappointed that some of my col-

leagues have allowed their passionate 

feelings about process to lead them 

into making dubious statements about 

substance, because this debate most as-

suredly should be about substance. 
I would like to remind my colleagues 

of what my amendment provides for in-

jured patients. A patient who is injured 

when an insurer makes a negligent de-

nial of claim for benefits will have the 

opportunity to hold that insurer ac-

countable in State court. The patient 

will have access to the State courts 

that we have together supported for 

years. The patient will hold the insurer 

liable under the same State rules and 

procedures that a doctor will be held 

accountable under. Is not this what we 

have been fighting for all these years? 
My amendment includes those pro-

tections to prevent frivolous lawsuits 

that we have all fought to include in a 

bill. All of us. My amendment protects 

employers by allowing them to choose 

a designated decision-maker, so very 

important to all of us. 
My amendment requires patients ex-

haust all administrative remedies. My 

amendment also includes a rebuttable 

presumption in favor of the plan if the 

reviewer rose in favor of the plan. 

While I know my friends have raised 

concerns about this provision, I con-

tinue to raise just one simple question: 

If an expert reviewer says an insurer 

was right in denying care, how was the 

insurer negligent in denying care? 

Should not they have some extra con-

sideration?
My amendment includes limitations 

on damages. There is a $1.5 million cap 

on noneconomic damages. There is a 

cap on punitive damages of $1.5 mil-

lion. That is only available when an in-

surer ignores an external reviewer. I 

believe personally in limitation of 

damages. Some of my colleagues do 
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not, obviously. This is a legitimate 

area for debate, is it not? 
Mr. Chairman, these issues I have 

raised are issues we should be debating. 

I am sorry that the debate has deterio-

rated some. I am disappointed that 

they feel that they have not been given 

adequate time for a debate. I will un-

derstand if they feel they cannot sup-

port my amendment solely because of 

process, because they have heard me 

complain before of similar things. 
But before Members cast this vote 

against this bill, I ask them to consider 

what the amendment actually does; 

and more importantly, I want Members 

to support who supports this bill. 
The President has committed to sign-

ing our bill with this amendment. I 

have been working for 5 years to get a 

bill signed into law, not just pass an-

other bill. Like it or not, we have to 

work with this President who has to 

sign this bill. 
I think my colleagues are deluding 

themselves, maybe, if they think we 

can force a bill down this President’s 

throat. It is simply not going to hap-

pen with this honorable man from 

Texas. So I accept the President’s offer 

to bridge the gap. 
I know this is not the final bill, and 

so do the Members. I know there are 

words that need to be changed. I think 

my colleagues are missing the boat by 

treating every interpretation of a prob-

lem in my amendment, real or imag-

ined, as a life-or-death decision. 
Instead, we should be looking at the 

underlying offer and asking ourselves, 

is this an offer that accomplishes what 

we set out to do in creating a real rem-

edy for patients? 
Mr. Chairman, the answer to that 

question is yes. I encourage my col-

leagues, all my colleagues, to join me 

in accepting the President’s offer of a 

compromise to go into conference. I 

would encourage my colleagues who 

will vote no today to set aside their 

feelings and ask themselves, what are 

they holding out for? What is it that 

they need to say yes to, once and for 

all changing the law of this great Na-

tion to protect patients? 
Mr. Chairman, I have found the an-

swer, I believe. The working answer is 

in this amendment and in a conference. 

I would encourage my colleagues to 

join me in supporting this amendment. 

I am saddened deeply that it will not 

be bipartisan; and I know it will not, 

because I believe now and I have be-

lieved for years the true answer to this 

is a bipartisan solution. 
I want to take a minute of personal 

privilege to thank all the Members. 

Many Members on both sides of the 

aisle have worked as hard as I have. I 

know who they are. I have worked as 

hard against my friend, the gentleman 

from Kentucky (Mr. FLETCHER), as any-

body I know; but by golly, he has 

worked hard in his own way to protect 

patients, too. 

Nobody I know has been around this 

issue consistently and constantly and 

every time I turn around more than my 

friend, the gentleman from Arizona 

(Mr. SHADEGG). He has added tremen-

dously to this debate in many ways, 

which I do not have time to go over 

right now. 
I want to say to all of my Democratic 

colleagues, I believe them very much 

when they say they want a patient pro-

tections bill. I believe that our Mem-

bers do, too. I know how hard they 

have worked. I know who they are, too. 

I have had a few hours with them to 

try to work this out. 
I just have to point out to all the 

Members, I want Members to know who 

Bridget Taylor is, a lady that I have 

the greatest respect and admiration for 

who has worked her little heart out for 

the benefit of patients of this Nation. 
I want to say to my staff, I thank 

them. I know what I have done to 

them. My friend, Rodney Whitlock, has 

been with me 7 years; and I do not 

know many people who have taken a 

worse beating on my behalf than Rod-

ney Whitlock in the last 2 weeks. I 

thank him. 
And to my friend, the gentleman 

from Michigan (Mr. DINGELL), he 

knows I love him and respect him, and 

I know where he wants to go. He knows 

where I want to go. It has been a great 

honor working with the gentleman 

from Michigan. I appreciate his efforts 

on behalf of patients, too. 
Lastly, I want to say to my friend, 

and I do mean that, to the gentleman 

from Iowa (Mr. GANSKE), I do not know 

anybody, including me, that has 

worked as hard as the gentleman has. I 

admire the gentleman so. I know he is 

trying to do the right things for his pa-

tients. God knows, there is nobody 

more persistent and tough and stub-

born and willing to fight and stand up, 

and I have admired the gentleman so, 

because he has taken some tough hits. 

I know the people of Iowa need to be 

grateful to have you as their Rep-

resentative in Congress. 
Lastly, I want to say to all of the 

Members about the President of the 

United States, I do not make any bones 

about it, I love this man. I have gotten 

to know him. I have the greatest re-

spect in the world for him. Whatever 

Members may think of him, I promise 

them, the President and his staff have 

worked me good for the last 2 weeks. 

What they have been trying to do is to 

get a patients’ protection bill out that 

they can agree with. 
I thank them for their efforts and 

thank all of the Members. I hope that 

at some point tonight we will have a 

bipartisan vote. 
Mr. ANDREWS. Mr. Chairman, I 

yield myself the balance of my time. 
Mr. ANDREWS. Mr. Chairman, let 

me begin by expressing my apprecia-

tion to my good friend, the gentleman 

from Michigan (Mr. DINGELL), whom I 

admire so much; to the gentleman from 

Iowa (Mr. GANSKE); and to all those in-

volved.
The vote we are about to take is not 

about the good intentions of good and 

decent people, because there are many 

in this debate. It is about making a 

good choice for the people of our coun-

try, the people who are sitting in a hos-

pital waiting-room tonight with their 

stomachs and their hearts in their 

throats, not just because they are wor-

ried about whether their loved one is 

going to recover, but whether they are 

going to have a hassle over who pays 

the bill. That is who we have to think 

about here tonight. 
I respect those who are here tonight 

to try to help the President. I am here 

to try to help the patients of the 

United States of America here tonight. 
To understand why I oppose this 

flawed amendment, Members need to 

understand the following situation. A 

person goes to her primary care pro-

vider. The primary care provider says, 

You really ought to see a specialist. 

She does not get the right to see the 

specialist because the HMO says no. 
Because of the time delay, she devel-

ops a malignant tumor. She is in the 

hospital. She dies as a result of the ma-

lignant tumor. But before she dies, the 

wrong medications are administered to 

her wrongly by an employee of the hos-

pital. Her estate sues the hospital and 

sues the HMO, not because they want 

to recover a lot of money, but because 

they have been wronged. 

The way I read this bill, there is one 

word that denies that family’s claim. 

Because despite whatever good inten-

tions there might be, the law is about 

words, not good intentions. The words 

in this bill say that the actions of the 

HMO have to be the proximate cause of 

the injury. 

b 2000

And a good lawyer, and, boy, the 

HMOs have really good lawyers, is 

going to figure out in a heartbeat how 

to beat that case. Because he or she is 

going to say the death here was not 

‘‘the’’ proximate cause by the HMO, it 

was ‘‘a’’ proximate cause. So the claim 

gets tossed out. 

This is not just about words, it is 

about values. If we want to hold the 

HMOs of this country accountable, this 

is the vote. There will not be another 

one. I do not think so. If my colleagues 

want to hold them accountable, they 

should come to floor, take out their 

card, and vote for the patients of this 

country. Vote ‘‘no’’ on the Norwood 

amendment.

Mr. WEXLER. Mr. Chairman, I would like to 
state for the record my enthusiastic support for 
the Dingell-Ganske Bi-Partisan Patients’ Bill of 
Rights (H.R. 2563) and my opposition to the 
Norwood amendment. The Dingell-Ganske is 
the only true patient protection bill in Con-
gress. H.R. 2563 allows patients to sue an 
HMO in state courts when they are denied 
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care. Further, the bill allows patients to sue in 
federal court for breach of contract. 

H.R. 2563 would return medical decision- 
making to patients and health care profes-
sionals. Americans would have greater access 
to specialists, including pediatric specialists for 
children and gynecologists for women. Cov-
erage for emergency room care would be 
available, as well as the right to talk freely with 
doctors and nurses about every medical op-
tion. The Patients’ Bill of Rights would end fi-
nancial incentives for doctors and nurses to 
limit the care they provide. It would also pro-
vide an appeals process and real legal ac-
countability for the decisions made by insur-
ance companies. 

Opponents of this bill claim that the Dingell- 
Ganske Patients’ Bill of Rights would unneces-
sarily expose employers to lawsuits. In fact, 
the newly filed Dingell-Ganske bill includes 
amendments adopted in the Senate which 
shield employers from liability if they are not 
directly involved in the decisionmaking proc-
ess. 

In light of the passage of the McCain, Ken-
nedy, Edwards Bipartisan Patients’ Bill of 
Rights in the Senate, the Republican leader-
ship has drafted a weak amendment that pur-
ports to protect patients’ rights while at the 
same time protecting the insurance industry. 
At the last minute, the President, the Repub-
lican leadership and Congressman Norwood 
crafted an amendment that basically negates 
the Dingell-Ganske bill. While the Norwood 
Amendment claims to allow lawsuits to be filed 
in state courts, such suits would be limited by 
federal law. Further, the Norwood amendment 
allows employers to unilaterally remove an ac-
tion from state to federal courts. Federal 
courts are the wrong venue for bringing med-
ical suits. Federal courts are backlogged with 
cases that would take priority over civil ac-
tions. Further, federal courts do not have ex-
perience with medical suits because they are 
typically brought before state courts. 

Additionally, the Norwood amendment un-
reasonably caps non-economic damages. 
Those without substantial income—the elderly, 
children and homemakers would suffer the 
most under these limited damage provisions. 
The Amendment also caps punitive damages 
and heightens the bar required to obtain com-
pensation by asking juries to meet the ‘‘clear 
and convincing’’ standard prior to awarding 
damages. In short, the Amendment creates 
legal hurdles that make it almost impossible 
for a patient who is being denied care to get 
help from the courts. 

All concerns over the Bipartisan Patient Pro-
tection bill have been resolved in the Senate 
and have been adopted in the newly drafted 
Dingell-Ganske. There is no reason to oppose 
this bill, unless you are trying to appease the 
insurance companies. 

Ms. MILLENDER-MCDONALD. Mr. Chair-
man, I rise in support of the base bill, Dingell- 
Norwood-Ganske-Berry. However, I am con-
cerned about provisions in the Norwood 
amendment, if adopted, that will have a dele-
terious impact on women. 

H.R. 2563, in its original form, provides pro-
tections for women and mothers and provides 
them with direct access to a physician special-
izing in obstetrics or gynecology, without them 
having to obtain prior authorization or referral 

from their primary physicians. The base bill re-
quires that plans permit parents to designate 
a pediatrician as their child’s primary provider. 
My district constituents will derive substantial 
benefits from this provision. Furthermore, the 
base bill provides vital protection regarding 
medical and surgical benefits for women af-
flicted with cancer, including coverage that a 
doctor deems medically necessary. 

Mr. Speaker, it is paramount for us to pass 
a bill that establishes both internal and exter-
nal appeals processes, and which allows 
women a mechanism to appeal a denial of a 
benefit claim to services and/or treatment that 
a doctor feels is necessary. Today I stand and 
champion the needs of all Americans, but par-
ticularly for women. I applaud the authors of 
the Dingell-Ganske-Berry bill. Their legislation 
is a beacon of good policy and intentions. On 
the other hand, the negotiated agreement, 
crafted under the cloak of secrecy and dark-
ness, must not be tolerated nor condoned. I 
implore my colleagues to support the base bill, 
support women’s needs contained within it, 
and support Americans who want and need a 
true patients bill of rights. 

Ms. EDDIE BERNICE JOHNSON of Texas. 
Mr. Chairman, opponents of the Bipartisan Pa-
tients’ Bill of Rights contend that allowing the 
public to sue their HMOs will lead to a litiga-
tion explosion, a rise in health care costs, and 
insurance companies going bankrupt. Regard-
less of the fact that none of these theories 
have been proven, and that the facts actually 
show the opposite to be true, they are inun-
dating the public with this misleading rhetoric. 
Well, those who live in glass houses should 
not throw stones. The managed care industry 
does not hesitate to sue when it protects its 
bottom line, regardless of the effect it has on 
patients. 

Mr. Chairman, we must pass a Patients’ Bill 
of Rights that no longer allows HMOs to main-
tain their privileged immunity from being held 
legally responsible to their patients. Though 
this is what we should do, many of my col-
leagues are willing to keep medical decisions 
in the hands of unqualified HMOs and support 
the Norwood amendment. 

The amendment provides for a one-sided 
preemption of state damage caps. For states 
with no damage caps, the damage caps in this 
amendment would apply. States that currently 
do not cap damages would be forced to ac-
cept the damage limitations provided in this 
bill. Mr. Chairman, a $500,000 cap to cover 
damages for pain and suffering is not enough. 
Placing a cap on punitive damages erodes the 
deterrent effect of punitive awards. 

Mr. Chairman, I would like to conclude with 
an example that may provide my colleagues 
with a clearer picture of what the Norwood 
amendment does to patients who depend on 
their insurance companies to provide for them. 

Consider the woman with breast cancer. 
Her HMO denies her a mammogram, which 
could have detected it. The undetected cancer 
worsens. When it is finally diagnosed, it is be-
yond treatment. The woman dies. Her family 
brings a lawsuit against the HMO for failure to 
provide the mammogram that could have iden-
tified her condition and led to life saving treat-
ment. Even if the jury finds fault with the 
HMO, $500,000 will not bring that woman 
back. $500,000 is not enough for pain and 

suffering. $500,000 is a slap on the wrist for 
an HMO that prevented a woman from receiv-
ing a mammogram that may have detected 
breast cancer, and possibly saved her life. 

Now, I ask my colleagues to imagine that 
this woman was their mother, their wife, their 
daughter. Would $500,000 be enough to raise 
your kids? Would $500,000 be enough to put 
your kids through college? Would $500,000 be 
enough to explain where their mother is? How 
then would they feel about the Norwood 
amendment—the amendment that stacks the 
deck against patients, the amendment that 
could possibly stack the deck against one of 
their loved ones? 

Mr. OWENS. Mr. Chairman, I rise in opposi-
tion to the Norwood amendment to H.R. 2563, 
the Bipartisan Patient Protection Act, aka, the 
Patients’ Bill of Rights. 

The deception being debated here today is 
quite reminiscent of Orwell’s novel when each 
day citizens wake up to a new reality. Yester-
day, we left the Hill and Mr. Norwood was one 
of the leading proponents of a significant and 
fair Patient’s Bill of Rights that was truly bipar-
tisan. We arrived today and the Patients’ Bill 
of Rights has been transformed into a HMO 
Bill of Rights, stripping both patients and 
states of the right to hold these ‘‘sacred cows’’ 
accountable. The extent to which the Amer-
ican people are being counted upon to ignore 
the details and simply ‘‘don’t worry, be happy’’ 
that something was done is shameful and 
frightening. 

A system of checks and balances is only 
fair and just. Why should the patient and their 
family members be left without recourse in the 
event of a tragic error simply because they be-
long to an HMO. This is a government of, by, 
and for the people, not HMO’s. Our responsi-
bility is to ensure a patient’s right to sue health 
plans for injuries sustained as a result of a 
delay or denial of medical care. If anyone de-
serves a privileged status when involved in or 
affected by medical decisions it should be the 
potential victim. 

A patient’s right to recourse is an important 
check and balance in a system that must bal-
ance profit margins with patient needs. To 
take such an important protection away from 
American citizens is wrong. To further limit a 
state’s right to protect its citizens from self 
serving decisions made by HMO’s may be un-
constitutional. To abandon our commitment to 
a meaningful Patient’s Bill of Rights for polit-
ical expedience is unconscionable. Mr. NOR-
WOOD conceded too much. The Ganske/Din-
gell Bill offers us a chance to pass a true bi-
partisan Patient’s Bill of Rights that is fair and 
just. 

Mr. Chairman, to preserve states’ rights and 
consumer rights; and to block one more path 
toward the corporate takeover of America, I 
urge my colleagues to defeat this poison 
amendment, and pass a fair Patient’s Bill of 
Rights. 

Mrs. CHRISTENSEN. Mr. Chairman, I rise 
in opposition to the Bush/Norwood amend-
ment and I urge my colleagues to oppose its 
passage. 

I agree with the American Medical Associa-
tion, which oppose the Norwood amendment 
for four very good reasons. 

First, the Norwood amendment overturns 
the good work that states like Texas and 
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Georgia have done in protecting patients. It re-
verses developing case law that allows pa-
tients to hold plans accountable when they 
make decisions that harm them. 

Second, the Norwood amendment takes 
away states power to set the standards by 
which HMOs can be punished with punitive 
damages creating a one-way preemption of 
states rights in favor HMOs. 

Third, it gives HMOs an unfair advantage by 
raising the bar making it harder for patients to 
make their case in court. 

Finally, and most troubling, the Norwood 
amendment provides patients protections on 
the one hand but does not allow them to en-
force those same protections in court. 

Mr. Chairman, the Norwood amendment 
and all of the amendments offered today, are 
nothing more than poison pills designed to kill 
the meaningful Ganske/Dingell patient protec-
tion bill by forcing a conference with the Sen-
ate. 

I urge my colleagues to oppose the Nor-
wood amendment, which is nothing more than 
a gift to the HMO industry. The American peo-
ple want us to give them a real Patients’ Bill 
of Rights with real enforcement provisions and 
real protections. 

Mr. McGOVERN. Mr. Chairman, I rise today 
to urge this House vote against the Norwood- 
Bush amendment for Ganske-Dingell. 

Norwood-Bush is not real reform. President 
Bush doesn’t want to sign any meaningful pa-
tient protection legislation. As Governor, he 
never signed any Texas patient protection law, 
and now he is attempting to use this Congress 
to kill real patient protections. 

For five years, the Republicans ignored pa-
tients by forcing through hollow patient protec-
tion bills that only benefit insurance compa-
nies. Today we have an opportunity to finally 
put patients ahead of bureaucrats and bean- 
counters. 

President Bush wants the House to pass a 
bill just different enough that the Senate can-
not support it. The House Republican leader-
ship can then kill the bill in conference. 

Patients, their families and their physicians 
deserve much better. 

The Norwood-Bush proposal is about bad 
politics, not good policy. 

Let’s get past the politics. Let’s do this right. 

Pass the Ganske-Dingell bill. 

The CHAIRMAN. The question is on 

the amendment offered by the gen-

tleman from Georgia (Mr. NORWOOD).

The question was taken; and the 

Chairman announced that the ayes ap-

peared to have it. 

RECORDED VOTE

Mr. ANDREWS. Mr. Chairman, I de-

mand a recorded vote. 

A recorded vote was ordered. 

The vote was taken by electronic de-

vice, and there were—ayes 218, noes 213, 

not voting 3, as follows: 

[Roll No. 329] 

AYES—218

Aderholt

Akin

Armey

Bachus

Baker

Ballenger

Barr

Bartlett

Barton

Bass

Bereuter

Biggert

Bilirakis

Blunt

Boehlert

Boehner

Bonilla

Bono

Brady (TX) 

Brown (SC) 

Bryant

Burr

Burton

Buyer

Callahan

Calvert

Camp

Cannon

Cantor

Capito

Castle

Chabot

Chambliss

Coble

Collins

Combest

Cooksey

Cox

Crane

Crenshaw

Cubin

Culberson

Cunningham

Davis, Jo Ann 

Davis, Tom 

Deal

DeLay

DeMint

Diaz-Balart

Doolittle

Dreier

Duncan

Dunn

Ehlers

Ehrlich

Emerson

English

Everett

Ferguson

Flake

Fletcher

Foley

Forbes

Fossella

Frelinghuysen

Gallegly

Gekas

Gibbons

Gilchrest

Gillmor

Gilman

Goode

Goodlatte

Goss

Graham

Granger

Graves

Green (WI) 

Greenwood

Grucci

Gutknecht

Hansen

Hart

Hastert

Hastings (WA) 

Hayes

Hayworth

Hefley

Herger

Hilleary

Hobson

Hoekstra

Horn

Hostettler

Houghton

Hulshof

Hunter

Hutchinson

Hyde

Isakson

Issa

Istook

Jenkins

Johnson (CT) 

Johnson, Sam 

Jones (NC) 

Keller

Kelly

Kennedy (MN) 

Kerns

King (NY) 

Kingston

Kirk

Knollenberg

Kolbe

LaHood

Largent

Latham

LaTourette

Lewis (CA) 

Lewis (KY) 

Linder

LoBiondo

Lucas (KY) 

Lucas (OK) 

Manzullo

McCrery

McHugh

McInnis

McKeon

Mica

Miller (FL) 

Miller, Gary 

Moran (KS) 

Myrick

Nethercutt

Ney

Northup

Norwood

Nussle

Osborne

Ose

Otter

Oxley

Pence

Peterson (MN) 

Peterson (PA) 

Petri

Pickering

Pitts

Platts

Pombo

Portman

Pryce (OH) 

Putnam

Quinn

Radanovich

Ramstad

Regula

Rehberg

Reynolds

Riley

Rogers (KY) 

Rogers (MI) 

Rohrabacher

Ros-Lehtinen

Royce

Ryan (WI) 

Ryun (KS) 

Saxton

Scarborough

Schaffer

Schrock

Sensenbrenner

Sessions

Shadegg

Shaw

Shays

Sherwood

Shimkus

Shuster

Simmons

Simpson

Skeen

Smith (MI) 

Smith (TX) 

Souder

Stearns

Stump

Sununu

Sweeney

Tancredo

Tauzin

Taylor (NC) 

Terry

Thomas

Thornberry

Thune

Tiahrt

Tiberi

Toomey

Traficant

Upton

Vitter

Walden

Walsh

Wamp

Watkins (OK) 

Watts (OK) 

Weldon (FL) 

Weldon (PA) 

Weller

Whitfield

Wicker

Wilson

Wolf

Young (AK) 

Young (FL) 

NOES—213

Abercrombie

Ackerman

Allen

Andrews

Baca

Baird

Baldacci

Baldwin

Barcia

Barrett

Becerra

Bentsen

Berkley

Berman

Berry

Bishop

Blagojevich

Blumenauer

Bonior

Borski

Boswell

Boucher

Boyd

Brady (PA) 

Brown (FL) 

Brown (OH) 

Capps

Capuano

Cardin

Carson (IN) 

Carson (OK) 

Clay

Clayton

Clement

Clyburn

Condit

Conyers

Costello

Coyne

Cramer

Crowley

Cummings

Davis (CA) 

Davis (FL) 

Davis (IL) 

DeFazio

DeGette

Delahunt

DeLauro

Deutsch

Dicks

Dingell

Doggett

Dooley

Doyle

Edwards

Engel

Eshoo

Etheridge

Evans

Farr

Fattah

Filner

Ford

Frank

Frost

Ganske

Gephardt

Gonzalez

Gordon

Green (TX) 

Gutierrez

Hall (OH) 

Hall (TX) 

Harman

Hastings (FL) 

Hill

Hilliard

Hinchey

Hinojosa

Hoeffel

Holden

Holt

Honda

Hooley

Hoyer

Inslee

Israel

Jackson (IL) 

Jackson-Lee

(TX)

Jefferson

John

Johnson (IL) 

Johnson, E. B. 

Jones (OH) 

Kanjorski

Kaptur

Kennedy (RI) 

Kildee

Kilpatrick

Kind (WI) 

Kleczka

Kucinich

LaFalce

Lampson

Langevin

Lantos

Larsen (WA) 

Larson (CT) 

Leach

Lee

Levin

Lewis (GA) 

Lofgren

Lowey

Luther

Maloney (CT) 

Maloney (NY) 

Markey

Mascara

Matheson

Matsui

McCarthy (MO) 

McCarthy (NY) 

McCollum

McDermott

McGovern

McIntyre

McKinney

McNulty

Meehan

Meek (FL) 

Meeks (NY) 

Menendez

Millender-

McDonald

Miller, George 

Mink

Mollohan

Moore

Moran (VA) 

Morella

Murtha

Nadler

Napolitano

Neal

Oberstar

Obey

Olver

Ortiz

Owens

Pallone

Pascrell

Pastor

Payne

Pelosi

Phelps

Pomeroy

Price (NC) 

Rahall

Rangel

Reyes

Rivers

Rodriguez

Roemer

Ross

Rothman

Roukema

Roybal-Allard

Rush

Sabo

Sanchez

Sanders

Sandlin

Sawyer

Schakowsky

Schiff

Scott

Serrano

Sherman

Shows

Skelton

Slaughter

Smith (NJ) 

Smith (WA) 

Snyder

Solis

Spratt

Stark

Stenholm

Strickland

Stupak

Tanner

Tauscher

Taylor (MS) 

Thompson (CA) 

Thompson (MS) 

Thurman

Tierney

Towns

Turner

Udall (CO) 

Udall (NM) 

Velázquez

Visclosky

Waters

Watson (CA) 

Watt (NC) 

Waxman

Weiner

Wexler

Woolsey

Wu

Wynn

NOT VOTING—3 

Lipinski Paul Spence 

b 2023

Mr. ISTOOK changed his vote from 

‘‘no’’ to ‘‘aye.’’ 

So the amendment was agreed to. 

The result of the vote was announced 

as above recorded. 

The CHAIRMAN. It is now in order to 

consider Amendment No. 3 printed in 

House Report 107–184. 

AMENDMENT NO. 3 OFFERED BY MR. THOMAS

Mr. THOMAS. Mr. Chairman, I offer 

an amendment. 

The CHAIRMAN. The Clerk will des-

ignate the amendment. 

The text of the amendment is as fol-

lows:

Amendment No. 3 offered by Mr. THOMAS:

Add at the end the following new title (and 

amend the table of contents of the bill ac-

cordingly):

TITLE VIII—REFORMS RELATING TO 
HEALTH CARE LIABILITY CLAIMS 

SEC. 801. TABLE OF CONTENTS OF TITLE. 

The table of contents of this title is as fol-

lows:
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Sec. 801. Table of contents of title. 

Sec. 802. Application in States. 

Sec. 803. Encouraging speedy resolution of 

claims.

Sec. 804. Compensating patient injury; fair 

share rule. 

Sec. 805. Authorization of payment of fu-

ture damages to claimants in health 

care lawsuits. 

Sec. 806. No punitive damages for health 

care products that comply with FDA 

standards.

Sec. 807. Effect on other laws. 

Sec. 808. Definitions. 

Sec. 809. Effective date; general provi-

sions.

SEC. 802. APPLICATION IN STATES. 
The provisions of this title relating to any 

requirement or rule shall not apply with re-

spect to a health care lawsuit brought under 

State law insofar as the applicable statutory 

law of that State with respect to such law-

suit specifies another policy with respect to 

such requirement or rule. 

SEC. 803. ENCOURAGING SPEEDY RESOLUTION 
OF CLAIMS. 

Health care lawsuits shall be commenced 

no later than 2 years after the claimant dis-

covers, or through the use of reasonable dili-

gence should have discovered, the injury for 

which the lawsuit was brought. In all cases, 

a health care lawsuit shall be filed no later 

than 5 years after the date of the injury. The 

time periods for filing health care lawsuits 

established in this section shall not apply in 

cases of malicious intent to injure. To the 

extent that chapter 171 of title 28, United 

States Code, relating to tort procedure, and, 

subject to section 802, State law (with re-

spect to both procedural and substantive 

matters), establishes a longer period during 

which a health care lawsuit may be initiated 

than is authorized in this section, such chap-

ter or law is superceded or preempted. 

SEC. 804. COMPENSATING PATIENT INJURY; FAIR 
SHARE RULE. 

(a) UNLIMITED AMOUNT OF DAMAGES FOR AC-

TUAL LOSSES IN HEALTH CARE LAWSUITS.—In

any health care lawsuit, the full amount of a 

claimant’s economic loss may be fully recov-

ered, subject to section 809(d)(2), without 

limitation.
(b) ADDITIONAL NON-ECONOMIC DAMAGES.—

Subject to section 809(d)(2), in any health 

care lawsuit, the amount of non-economic 

damages may be as much as $250,000, regard-

less of the number of parties against whom 

the action is brought or the number of sepa-

rate claims or actions brought with respect 

to the same occurrence. 
(c) NO DISCOUNT OF AWARD FOR NON-ECO-

NOMIC DAMAGES.—In any health care lawsuit, 

an award for future non-economic damages 

shall not be discounted to present value. The 

jury shall not be informed of the maximum 

award for non-economic damages. An award 

for non-economic damages in excess of the 

amount specified in subsection (b) (or the 

amount provided under section 809(d)(2), if 

applicable) shall be reduced either before the 

entry of judgment, or by amendment of the 

judgment after entry, and such reduction 

shall be made before accounting for any 

other reduction in damages required by law. 

If separate awards are rendered for past and 

future non-economic damages and the com-

bined awards exceed the amount so specified, 

the future non-economic damages shall be 

reduced first. 
(d) FAIR SHARE RULE.—In any health care 

lawsuit, each party shall be liable for the 

party’s several share of any damages only 

and not for the share of any other person. 

Each party shall be liable only for the 

amount of damages allocated to such party 

in direct proportion to such party’s percent-

age of responsibility. A separate judgment 

shall be rendered against each such party for 

the amount allocated to such party. For pur-

poses of this section, the trier of fact shall 

determine the proportion of responsibility of 

each party for the claimant’s harm. 
(e) ADDITIONAL HEALTH BENEFITS.—In any 

health care lawsuit, any party may intro-

duce evidence of collateral source benefits. If 

any party elects to introduce such evidence, 

the opposing party may introduce evidence 

of any amount paid or contributed or reason-

ably likely to be paid or contributed in the 

future by or on behalf of such opposing party 

to secure the right to such collateral source 

benefits. No provider of collateral source 

benefits shall recover any amount against 

the claimant or receive any lien or credit 

against the claimant’s recovery or be equi-

tably or legally subrogated to the right of 

the claimant in a health care lawsuit. This 

subsection shall apply to a health care law-

suit that is settled as well as a health care 

lawsuit that is resolved by a fact finder. 
(f) TREATMENT OF PUNITIVE DAMAGES.—

(1) GENERAL RULE.—Punitive damages may, 

to the extent permitted by applicable State 

law, be awarded in any health care lawsuit in 

any Federal or State court against a defend-

ant if the claimant establishes by clear and 

convincing evidence that the harm suffered 

was the result of conduct— 

(A) specifically intended to cause harm; or 

(B) conduct manifesting a conscious, fla-

grant indifference to the rights or safety of 

others.

(2) APPLICABILITY.—This subsection shall 

apply to any such health care lawsuit on any 

theory where punitive damages are sought. 

This subsection does not create a cause of 

action for punitive damages. 

(3) LIMITATION ON PUNITIVE DAMAGES.—The

total amount of punitive damages that may 

be awarded to a claimant for losses resulting 

from the injury which is the subject of such 

a health care lawsuit may not exceed the 

greater of— 

(A) 2 times the amount of economic dam-

ages, or 

(B) $250,000, 

regardless of the number of parties against 

whom the action is brought or the number of 

actions brought with respect to the injury. 

Subject to section 802, this subsection does 

not preempt or supersede any State or Fed-

eral law to the extent that such law would 

further limit the award of punitive damages. 

(4) BIFURCATION.—At the request of any 

party, the trier of fact shall consider in a 

separate proceeding whether punitive dam-

ages are to be awarded and the amount of 

such award. If a separate proceeding is re-

quested, evidence relevant only to the claim 

of punitive damages, as determined by appli-

cable State law, shall be inadmissible in any 

proceeding to determine whether actual 

damages are to be awarded. 
(g) LIMITATIONS ON APPLICABILITY OF THIS

SECTION.—This section applies only to health 

care lawsuits. Furthermore only to the ex-

tent that— 

(1) chapter 171 of title 28, United States 

Code, relating to tort procedure, permits the 

recovery of a greater amount of damages 

than authorized by this section, such chapter 

shall be superseded by this section; and 

(2) only to the extent that either chapter 

171 of title 28, United States Code, relating 

to tort procedure, or, subject to section 802, 

State law (with respect to procedural and 

substantive matters), prohibits the introduc-

tion of evidence regarding collateral source 

benefits or mandates or permits subrogation 

or a lien on an award of damages for the cost 

of providing collateral source benefits, such 

chapter or law is superseded or preempted by 

this section. 

SEC. 805. AUTHORIZATION OF PAYMENT OF FU-
TURE DAMAGES TO CLAIMANTS IN 
HEALTH CARE LAWSUITS. 

(a) IN GENERAL.—In any health care law-

suit, if an award of future damages, without 

reduction to present value, equaling or ex-

ceeding $50,000 is made against a party with 

sufficient insurance or other assets to fund a 

period payment of such a judgment, the 

court shall, at the request of any party, 

enter a judgment ordering that the future 

damages be paid by periodic payments in ac-

cordance with the Uniform Periodic Pay-

ment of Judgments Act promulgated by the 

National Conference of Commissioners on 

Uniform State Laws in July 1990. This sec-

tion applies to all actions which have not 

been first set for trial or retrial prior to the 

effective date of this title. 
(b) LIMITATION ON APPLICABILITY OF THIS

SECTION.—Only to the extent that chapter 

171 of title 28, United States Code, relating 

to tort procedure, or, subject to section 802, 

State law (with respect to both procedural 

and substantive matters), reduces the appli-

cability or scope of the regulation of periodic 

payment of future damages as authorized in 

this section, is such chapter or law pre-

empted or superseded. 

SEC. 806. NO PUNITIVE DAMAGES FOR HEALTH 
CARE PRODUCTS THAT COMPLY 
WITH FDA STANDARDS. 

(a) GENERAL RULE.—In the case of any 

health care lawsuit, no punitive or exem-

plary damages may be awarded against the 

manufacturer of a medical product based on 

a claim that the medical product caused the 

claimant’s harm if the medical product com-

plies with FDA standards. 
(b) EXCEPTION.—Subsection (a) shall not 

apply in any health care lawsuit in which— 

(1) before or after the grant of FDA permis-

sion to market a medical product, a person 

knowingly misrepresents to or withholds 

from the FDA required information that is 

material and relevant to the performance of 

such medical product, if such misrepresenta-

tion or withholding of information is caus-

ally related to the harm which the claimant 

allegedly suffered; or 

(2) a person makes an illegal payment to 

an official of FDA for the purpose of either 

securing or maintaining approval of such 

medical product. 

SEC. 807. EFFECT ON OTHER LAWS. 
This title does not affect the application of 

title XXI of the Public Health Service Act 

(relating to the national vaccine program). 

To the extent that this title is judged to be 

in conflict with such title XXI, then this 

title shall not apply to an action brought 

under such title. If any aspect of such a civil 

action is not governed by a Federal rule of 

law under such title, then this title or other-

wise applicable law (as determined under 

this title) will apply to that aspect of the ac-

tion.

SEC. 808. DEFINITIONS. 
As used in this title: 

(1) ALTERNATIVE DISPUTE RESOLUTION.—The

term ‘‘alternative dispute resolution’’ means 

a system that provides for the resolution of 

health care lawsuits in a manner other than 

through a civil action brought in a State or 

Federal Court. 

(2) AMOUNT RECOVERED BY CLAIMANTS.—The

term ‘‘amount recovered by claimants’’ 

means the total amount of damages awarded 

to a party, after taking into account any re-

duction in damages required by this title or 
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applicable law, and after deducting any dis-

bursements or costs incurred in connection 

with prosecution or settlement of a claim, 

including all costs paid or advanced by any 

person. Costs of health care incurred by the 

plaintiff and the attorneys’ office overhead 

costs or charges for legal services are not de-

ductible disbursements or costs for such pur-

pose. Such term does not include any puni-

tive or exemplary damages. 

(3) CLAIMANT.—The term ‘‘claimant’’ 

means any person who asserts a health care 

liability claim or brings a health care law-

suit, including a person who asserts or 

claims a right to legal or equitable contribu-

tion, indemnity, or subrogation, arising out 

of a health care lawsuit, and any person on 

whose behalf such a claim is asserted or such 

an action is brought, whether deceased, in-

competent, or a minor. 

(4) COLLATERAL SOURCE BENEFITS.—The

term ‘‘collateral source benefits’’ means any 

amount paid or reasonably likely to be paid 

in the future to or on behalf of the claimant, 

or any service, product or other benefit pro-

vided or reasonably likely to be provided in 

the future to or on behalf of the claimant, as 

a result of injury or wrongful death, pursu-

ant to— 

(A) any State or Federal health, sickness, 

income-disability, accident or workers’ com-

pensation act; 

(B) any health, sickness, income-disability, 

or accident insurance that provides health 

benefits or income-disability coverage; 

(C) any contract or agreement of any 

group, organization, partnership, or corpora-

tion to provide, pay for, or reimburse the 

cost of medical, hospital, dental, or income 

disability benefits; and 

(D) any other publicly or privately funded 

program.

(5) COMPLIES WITH FDA STANDARDS.—The

term ‘‘complies with FDA standards’’ means, 

in the case of any medical product, that such 

product is either— 

(A) subject to pre-market approval or re-

view by the Food and Drug Administration 

under section 505, 506, 510, 515 or 520 of the 

Federal Food, Drug, and Cosmetic Act (21 

U.S. C. 355, 356, 360, 360e, 360j) or section 351 

of the Public Health Service Act (42 U.S. C. 

262) and such approval or review concerns 

the adequacy of the packaging or labeling of 

such medical product or the safety of the for-

mulation or performance of any aspect of 

such medical product which a health care 

lawsuit claims caused the claimant’s harm, 

and such medical product was marketed in 

conformity with the regulations under such 

sections, or 

(B) generally recognized as safe and effec-

tive pursuant to conditions established by 

the FDA and applicable FDA regulations, in-

cluding those related to packaging and label-

ing.

(6) CONTINGENT FEE.—The term ‘‘contin-

gent fee’’ includes all compensation to any 

person or persons which is payable only if a 

recovery is effected on behalf of one or more 

claimants.

(7) ECONOMIC LOSS.—The term ‘‘economic 

loss’’ means reasonable amounts incurred for 

necessary health treatment and medical ex-

penses, lost wages, replacement service 

losses, and other pecuniary expenditures due 

to personal injuries suffered as a result of in-

jury.

(8) FDA.—The term ‘‘FDA’’ means the 

Food and Drug Administration. 

(9) HEALTH CARE GOODS OR SERVICES.—The

term ‘‘health care goods or services’’ means 

any medical product, or any service provided 

by a health care provider or by any indi-

vidual working under the supervision of a 

health care provider, that relates to the di-

agnosis, prevention, or treatment of any 

human disease or impairment, or the assess-

ment of the health of human beings. 

(10) HEALTH CARE LAWSUIT.—The term 

‘‘health care lawsuit’’ means any health care 

liability claim concerning the provision of 

health care goods or services, or any civil ac-

tion concerning the provision of health care 

goods or services brought in a State or Fed-

eral Court or pursuant to an alternative dis-

pute resolution procedure, against a health 

care provider or the manufacturer, dis-

tributor, supplier, marketer, promoter or 

seller of a medical product, regardless of the 

theory of liability on which the claim is 

based, or the number of claimants, plaintiffs, 

defendants, or other parties, or the number 

of claims or causes of action in which the 

claimant alleges a health care liability 

claim.

(11) HEALTH CARE LIABILITY CLAIM.—The

term ‘‘health care liability claim’’ means a 

demand by any person (whether or not pursu-

ant to an alternative dispute resolution sys-

tem, an action in State court, or an action in 

Federal court) concerning the provision of 

health care goods or services, if made 

against a health care provider or the manu-

facturer, distributor, supplier, marketer, 

promoter or seller of a medical product, in-

cluding third-party claims, cross-claims, 

counter-claims, or contribution claims, 

which are based upon the provision or use of 

(or the failure to provide or use) health care 

services or medical products, regardless of 

the theory of liability on which the claim is 

based, or the number of claimants, plaintiffs, 

defendants, or other parties, or the number 

of claims or causes of action. 

(12) HEALTH CARE PROVIDER.—The term 

‘‘health care provider’’ means any person or 

entity required by State or Federal laws or 

regulations to be licensed, registered, or cer-

tified to provide health care goods or serv-

ices or whose health care goods or services 

are required to be so licensed, registered, or 

certified, or which are exempted from such 

requirement by other statute or regulation. 

(13) INJURY.—The term ‘‘injury’’ means any 

illness, disease, or other harm that is the 

subject of a health care liability claim. 

(14) MALICIOUS INTENT TO INJURE.—The

term ‘‘malicious intent to injure’’ means in-

tentionally causing or attempting to cause 

physical injury other than providing health 

care goods or services. 

(15) MEDICAL PRODUCT.—The term ‘‘medical 

product’’ means a drug (as defined in section 

201(g)(1) of the Federal Food, Drug and Cos-

metic Act (21 U.S.C. 321(g)(1)) or a medical 

device as defined in section 201(h) of such Act 

(21 U.S.C. 321(h)), including anycomponent or 

raw material used therein, but excluding 

health care services. 

(16) NON-ECONOMIC LOSS.—The term ‘‘non- 

economic loss’’ means physical impairment, 

emotional distress, mental anguish, dis-

figurement, loss of enjoyment, loss of com-

panionship, loss of services, loss of consor-

tium, and any other non-pecuniary losses. 

(17) RECOVERY.—The term ‘‘recovery’’ 

means the net sum recovered after deducting 

any disbursements or costs incurred in con-

nection with prosecution or settlement of a 

claim, including all costs paid or advanced 

by any person. Costs of health care incurred 

by the plaintiff and the attorneys’ office 

overhead costs or charges for legal services 

are not deductible disbursements or costs for 

such purpose. 

(18) STATE.—The term ‘‘State’’ means each 

of the several States, the District of Colum-

bia, the Commonwealth of Puerto Rico, the 

Virgin Islands, Guam, American Samoa, the 

Northern Mariana Islands, the Trust Terri-

tory of the Pacific Islands, and any other 

territory or possession of the United States, 

or any political subdivision thereof. 

(20) STATE LAW.—The term ‘‘State law’’ in-

cludes all constitutional provisions, stat-

utes, laws, judicial decisions, rules, regula-

tions, or other State action having the effect 

of law in any State. 

SEC. 809. EFFECTIVE DATE; GENERAL PROVI-
SIONS.

(a) IN GENERAL.—This title shall apply to 

any health care lawsuit brought in a Federal 

or State court, and to any health care liabil-

ity claim subject to an alternative dispute 

resolution system, that is initiated on or 

after the date of enactment of this Act, ex-

cept that any health care lawsuit arising 

from an injury occurring before the date of 

enactment of this Act shall be governed by 

the applicable statute of limitations provi-

sions in effect at the time the injury oc-

curred.
(b) HEALTH CARE LAWSUITS.—The provi-

sions governing health care lawsuits set 

forth in this title supersede chapter 171 of 

title 28, United States Code, relating to tort 

claims procedure and, subject to section 802, 

preempt State law to the extent that State 

law differs from any provisions of law estab-

lished by or under this title. 
(c) PROTECTION OF STATES’ RIGHTS.—Any

issue that is not governed by any provision 

of law established by or under this title (in-

cluding State standards of negligence) will 

be governed by otherwise applicable State or 

Federal law. Subject to subsection (d)(2) and 

section 802, this title does not preempt or su-

persede any law that imposes greater protec-

tions for health care providers, plans, and or-

ganizations from liability, loss, or damages 

that those provided by this title. 
(d) RULE OF CONSTRUCTION.—No provision 

of this title shall be construed to preempt— 

(1) the implementation of any State spon-

sored or private alternative dispute resolu-

tion program; 

(2) pursuant to section 802, any State stat-

utory limit (whether enacted before, on, or 

after the date of the enactment of this Act) 

on the total amount of economic, non-eco-

nomic, or punitive damages that may be 

awarded in a health care lawsuit, whether or 

not such State statutory limit permits the 

recovery of a greater or lesser amount of 

such damages than is provided for under sec-

tion 804; or 

(3) any defense available to a party in a 

health care lawsuit under any other provi-

sion of Federal law. 

The CHAIRMAN. Pursuant to House 

Resolution 219, the gentleman from 

California (Mr. THOMAS) and the gen-

tleman from Michigan (Mr. CONYERS)

each will control 20 minutes. 
The Chair recognizes the gentleman 

from California (Mr. THOMAS.)
Mr. THOMAS. Mr. Chairman, I yield 

myself 3 minutes. Subsequent to that I 

yield the balance of my time to the 

gentleman from California (Mr. COX)

and ask unanimous consent that he 

control the balance of the time. 
The CHAIRMAN. Without objection, 

the gentleman from California (Mr. 

COX) will control the balance of the 

time.
There was no objection. 
Mr. THOMAS. Mr. Chairman, the 

amendment that was just passed puts a 
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limit on the amount that can be re-

ceived in terms of damages. One side of 

the equation has been adjusted prop-

erly. Notwithstanding the fact you can 

seek damages, there is a limit. 
This amendment proposes to create 

balance, put a limit on the other side 

of the equation. What you see here is a 

quote from a letter from the American 

College of Surgeons to the President of 

the United States on February 7. It 

says:
If the Congress seriously entertains 

caps on punitive and noneconomic 

damages—we have just done that—we 

believe it would be difficult if not im-

possible to explain why Federal policy-

makers did not at the same time ad-

dress the liability exposure faced by 

physicians, hospitals and other health 

care practitioners. 
It would be unfair, the College of 

Surgeons said, to enact a patients’ bill 

of rights that caps damages for suits 

against health plans without capping 

damages for suits brought against phy-

sicians and other health care providers. 

This is exactly what this amendment 

does. It does not intrude on any State 

that has in place its own desired med-

ical malpractice structure, but where 

there is none, this amendment will pro-

vide one unless and until the State 

passes its own and the State’s preroga-

tive would then prevail. It is simply an 

opportunity to provide a degree of uni-

formity where there is none today. 
Mr. Chairman, it is my pleasure to 

include for the RECORD a letter, I 

might say a long overdue letter, from 

the American Medical Association. 
It says, and I quote, on behalf of the 

American Medical Association, we 

would like to express our support for 

medical liability reform consistent 

with the general tort reform provisions 

included in the amendment to H.R. 2563 

being offered by the gentleman from 

California (Mr. COX), myself, Chairman 

TAUZIN, Chairman BOEHNER and Chair-

man SENSENBRENNER.
The American Medical Association 

has gone on record in support of this 

medical malpractice amendment. Let 

us bring symmetry to this package. 

Let us put limits on plans. Let us put 

limits on physicians. Let us move for-

ward in a way in which, as we go to 

conference, we will know for sure that 

at long last there is balance in the way 

in which assessment and the metering 

out is done where patients’ health is 

concerned.

AMERICAN MEDICAL ASSOCIATION,

Chicago, Illinois, August 2, 2001. 

Hon. CHRIS COX,

U.S. House of Representatives, 

Washington, DC. 
DEAR REPRESENTATIVE COX: On behalf of 

the American Medical Association (AMA) we 

would like to express our support for medical 

liability reform consistent with the general 

tort reform provisions included in the 

amendment to H.R. 2563 being offered by you 

and Representatives Bill Thomas, Billy Tau-

zin, John Boehner, and Jim Sensenbrenner. 

AMA policy has long supported medical li-

ability reform and we appreciate your efforts 

in this regard. As you know we have ex-

pressed concerns in the past about coupling 

such reforms with the Patients’ Bill of 

Rights. As we enter conference it continues 

to be our hope that controversy surrounding 

this amendment will not interfere with the 

ultimate passage of meaningful patients’ 

rights legislation. 
This issue remains a high priority for the 

AMA and we stand ready to work with you 

on this or any other matter. 

Respectfully,

ROBERT W. GILMORE, MD 

Mr. CONYERS. Mr. Chairman, I yield 

myself such time as I may consume. 
Ladies and gentlemen of the House, 

we are now reaching perhaps the worst 

amendment on medical malpractice 

that has ever been brought forward to 

the House of Representatives. I say 

that carefully because the one that the 

Republicans brought forward in 1995 

was a real doozy, but this one goes fur-

ther than that one. This caps doctors 

and hospitals. What makes it worse 

than 1995 is that it extends medical 

malpractice protection to insurance 

and HMO companies. 
Secondly, it lowers punitive damage 

caps to only two times the economic 

damages, or $250,000, where the 1995 bill 

in its generosity limited it to three 

times economic damages, or $250,000. 
Third, it has new limitations on ac-

cruing interest on noneconomic dam-

ages.
Finally, it applies limitations to pri-

vate settlements as well as court cases. 
So here in a system where each State 

has heretofore determined what the 

economic damages would be, what the 

noneconomic damages would be, what 

the punitive damages would be, here 

the majority party in this body has 

now determined that we are not only 

going to protect HMOs, we are going to 

cap suits against doctors and hospitals. 
In a single stroke, the Thomas 

amendment, which is joined in by sev-

eral chairmen on the other side as well, 

would place an arbitrary and capri-

cious cap on the ability of the millions 

of persons harmed by medical neg-

ligence to recover in their own State 

courts. This amendment is even worse 

than the coverage in the Norwood 

amendment; and as I have said, this is 

the most severe and limiting mal-

practice amendment ever considered by 

the House. 
If it were adopted, Congress would be 

saying to the American people, We 

don’t care if you lose your ability to 

bear children; we don’t care if you’re 

forced to bear excruciating pain for the 

remainder of your life; we don’t care if 

you’re permanently disfigured or crip-

pled, because under this amendment, a 

medical professional who fell asleep in 

the operating room or operated on the 

wrong patient would be completely in-

sulated from punitive damages. The 

language goes so far as to cap the li-

ability of a doctor, heaven forbid, who 

even rapes his patient. Do Members not 

know that punitive damages are the 

only way to deter such outrageous con-

duct?
The new statute of limitations takes 

no account of the fact that many inju-

ries caused by malpractice or faulty 

drugs take years, sometimes decades, 

to manifest themselves. Under this pro-

posal, a patient who is negligently in-

flicted with HIV-infected blood and de-

velops AIDS 6 years later would be for-

ever barred from filing a liability 

claim.
The so-called periodic payment pro-

visions are nothing less than a Federal 

installment plan for HMOs. The bill al-

lows insurance companies teetering on 

the verge of bankruptcy to delay and 

then completely avoid future financial 

obligations. Have you no shame? They 

would have no obligation to pay inter-

est on amounts they owe their victims. 
And guess what else happens under 

this sweetheart deal of an amendment? 

The drug companies, the producers of 

killer devices like the Dalkon Shield, 

the Cooper-7 IUD, high absorbency 

tampons linked to toxic shock syn-

drome and silicone gel implants, all 

would have completely avoided billions 

of dollars in damages had this bill been 

law.
Somewhere between 80 to 100,000 peo-

ple die in this country each year from 

medical malpractice. It is the third 

leading cause of preventable deaths in 

America. If we pass this amendment, 

there is no question that the pain and 

suffering and deaths will increase. And 

this Congress will be to blame. 
Therefore, I urge a ‘‘no’’ vote on the 

Thomas amendment. 
Mr. Chairman, this ‘‘poison pill’’ amendment 

represents the most far reaching and dan-
gerous malpractice provision ever considered 
by the Congress, and is even worse than pre-
vious malpractice limitations passed during the 
‘‘Contract with America.’’ Unlike previous mal-
practice amendments taken up the Republican 
House, this would apply to limit HMO and in-
surance company liability. It would also super-
sede state laws to severely limit recoveries by 
harmed patients. The following is a more de-
tailed description. 

Scope and Preemption (Secs. 802,809)— 
the amendment preempts state law and the 
federal torts claims act with regard to any 
health care actions, even privately negotiated 
claims and those submitted to arbitration. This 
means the bill would limit the liability of physi-
cians, drug companies, and hospitals. In addi-
tion, it would limit the liability of HMO’s and in-
surance companies in a far more severe fash-
ion that the Norwood amendment or the 
Fletcher bill. 

Statute of limitations/repose (Sec. 803)— 
provides for a statute of limitations that pro-
hibits victims from bringing any health care 
lawsuit more than two years after an injury is 
discovered. It also provides for a statute of 
repose that prohibits victims from bringing any 
health care lawsuit more than five years after 
the negligent conduct that caused the injury 
first occurred. The above time limitations for 
initiating a health care lawsuit will not apply in 
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cases where there is a ‘‘malicious’’ intent to in-
jure—an almost impossible standard to meet. 
Thus under the proposal, a patient who is 
negligently inflicted with HIV-inflected blood 
and develops AIDS 6 years later would be for-
ever barred from filing a medical malpractice 
or product liability claim. 

Cap on Non-economic Damages (Sec. 
804(b), (c))—caps the award of non-economic 
damages in health care lawsuits at $250,000 
regardless of the number of defendants in-
volved. These caps are far more restrictive 
than the caps on non-economic damages pro-
posed in the Norwood amendment of $1.5 mil-
lion. Although harder to scientifically measure, 
non-economic damages compensate victims 
for real losses—such as loss of sight, dis-
figurement, inability to bear children, inconti-
nence, inability to feed or bathe oneself, or 
loss of a limb—that are not accounted for in 
lost wages. Caps on non-economic damages 
would unfairly penalize those victims who suf-
fer the most severe injury and are most in 
need of financial security. Non-economic dam-
age caps have also been found to have a dis-
proportionately negative impact on women, mi-
norities, the poor, the young, and the unem-
ployed; since they generally have lower 
wages, a greater proportion of their losses is 
non-economic. The bill also provides that an 
award for future non-economic damages will 
not be discounted to present value, which 
would appear to mean that there will be no 
adjustment made for inflation when non-eco-
nomic damages are awarded. This restriction 
has never been proposed in any previous mal-
practice amendment. 

Joint and Several Liability (804)(d))—pro-
vides that in any health care lawsuit con-
cerning the provision of health care goods or 
services, each party shall be liable only for the 
amount of damages allocated to such party in 
direct proportion to such party’s percentage of 
responsibility. This provision eliminates the 
state doctrine of joint and several liability for 
non-economic damages, and raises the con-
cern that instead of placing the burden of fi-
nancial loss on the identifiable defendant, vic-
tims who prevail on a liability claim may not be 
able to recover all of their damages. 

Collateral Source (804(e))—eliminates the 
collateral source rule by allowing defendants 
in medical malpractice cases to unilaterally in-
troduce evidence of collateral source pay-
ments received or to be received by the claim-
ant, such as health or disability insurance. In 
most states under the collateral source rule, a 
victim is able to obtain compensation for the 
full amount of damages incurred, and his or 
her health insurance provider is able to seek 
subrogation in respect of its own payments to 
the victim. This ensures that the true cost of 
damages lies with the wrongdoer while elimi-
nating the possibility of double recovery by the 
victim. The Thomas amendment would turn 
this system on its head by allowing tortfeasors 
to introduce evidence of potential collateral 
payments owing from the insurer to the victim. 
This would have the effect of shifting costs 
from negligent health care providers at the ex-
pense of injured victims. 

Limits on Punitive Damages (804(f))—caps 
punitive damage awards at the greater of 
$250,000 or two times economic damages 
and limits the state law standard for the award 

of punitive damages to intentional or ‘‘con-
sciously indifferent’’ conduct; and allows for a 
bifurcated proceeding to determine issues re-
lating to punitive damages. Again, the cap on 
punitive damages in the Thomas amendment 
is far worse than even the Norwood amend-
ment which caps punitive damages at $1.5 
million. It is also more severe than previously 
considered malpractice amendments. Punitive 
damages impose punishment for outrageous 
and deliberate misconduct and they deter oth-
ers from engaging in similar behavior. Collec-
tively, these restrictions on punitive damages 
are likely to completely eliminate not only the 
incentive for seeking punitive damages, but 
any realistic possibility of obtaining them. Per-
mitting defendants to bifurcate proceedings 
concerning the award of punitive damages will 
lead to far more costly and time-consuming 
proceedings, again working to the disadvan-
tage of injured victims. 

Periodic Payments (805)—grants wrong-
doers the option of paying damage awards in 
excess of $50,000 on an ‘‘installment plan.’’ 
This provision would apply not only to future 
economic damages realized over time, such 
as lost wages, but to non-economic losses, 
like the loss of a limb, that are realized all at 
once. Also, in contrast to many state law peri-
odic payment provisions, the Thomas proposal 
does not seek to protect the victim from the 
risk of nonpayment resulting from future insol-
vency by the wrongdoer or to specify that fu-
ture payments should be increased to account 
for inflation or to reflect changed cir-
cumstances. 

Elimination of Punitive Damages for FDA 
approved health care products—completely 
bans punitive damages in the case of drugs or 
other devices that have been approved by the 
FDA or any other drug ‘‘generally recognized 
as safe and effective’’ pursuant to FDA-estab-
lished conditions. Injuries from medical de-
vices have an estimated cost of $26 billion an-
nually. It is problematic to use compliance with 
the FDA as a basis for immunity from punitive 
damages when those regulations have proven 
inadequate to protect patients numerous times 
in the past. Government safety standards, at 
their best, establish only a minimum level of 
protection for the public. At their worst, they 
can become outdated, under-protective or 
under-enforced. Providing immunity from puni-
tive damages to these manufacturers would 
eliminate the possibility of recovering these 
costs and would shift the burden to the injured 
patient. Banning punitive damages for FDA- 
approved products will also have a dispropor-
tionate impact on women and seniors, since 
they make up the largest class of victims of 
medical products. 

The Thomas amendment also ignores a 
number of complex legal issues. For example, 
in the state law context, various damage caps 
have been held to violate state constitutional 
guarantees relating to equal protection, due 
process, and rights of trial by jury and access 
to the courts; and these very same concerns 
will surely be present at the Federal level. And 
by layering a system of Federal rules on top 
of a two-century old system of State common 
law, the Thomas amendment will inevitably 
lead to confusing conflicts, not only within the 
Federal and State courts, but between Federal 
and State courts. 

Mr. Chairman, I reserve the balance 

of my time. 
Mr. COX. Mr. Chairman, I yield such 

time as he may consume to the gen-

tleman from Florida (Mr. SHAW).
Mr. SHAW. Mr. Chairman, I rise in 

strong support of the Patients’ Bill of 

Rights and this amendment to reform 

malpractice.
Mr. Chairman, in the last Congress I co-

sponsored the Bipartisan Consensus Managed 
Care Improvement Act, known as the Dingell- 
Norwood bill, after much serious consider-
ation. I decided to support this reform legisla-
tion, in opposition to Republican leadership, in 
order to send a strong message to patients 
and the managed care industry about the im-
portance of addressing managed care abuses. 
Notwithstanding my support for the Dingell- 
Norwood bill in 1999, I remained concerned 
that implementation of that bill could increase 
health insurance costs and expand liability to 
employers and health plans, and therefore 
voted for several less litigious substitutes last 
year. As a result, this year I am cosponsor of 
H.R. 2315, Patients’ Bill of Rights Act of 2001, 
which was introduced by Representative Ernie 
Fletcher and endorsed by President George 
W. Bush. 

Because of my concern that the new 
Ganske-Dingell bill could result in a tidal wave 
of medical malpractice lawsuits against health 
plans, HMOs—and, make no mistake about 
it—doctors, hospitals and other health care 
providers, I rise in strong support of the Thom-
as-Cox Medical Malpractice Reform Amend-
ment. 

Currently, even before the drastic expansion 
of medical malpractice lawsuits that would cer-
tainly result from passage of the new Ganske- 
Dingell bill, it was estimated that the direct and 
indirect costs of medical malpractice reform 
cost the Medicare program approximately $1.5 
billion over a 10 year period. Why? Because 
the threat of lawsuits results in physicians 
practicing defensive medicine—for example, 
ordering extra tests or treatments that they 
might not otherwise do. This adds indirectly to 
Medicare costs at a time when the Medicare 
program, like the Social Security program, will 
be running a deficit in the near future as mil-
lions of baby boomers become eligible for 
Medicare. 

Yet, we know from a 1996 study of Medi-
care heart attack victims that the additional 
tests and treatments did not help or harm 
these Medicare heart patients. Yet the defen-
sive medicine test increased these heart at-
tack patient’s hospital and doctor’s bills from 
five to nine percent. Medical malpractice pre-
miums are also incorporated as direct Medi-
care costs that determine how much a doctor 
or hospital is paid for each Medicare patient 
they treat. Again, Medicare is currently paying 
every day for direct and indirect medical mal-
practice costs that do not improve the quality 
of health care that Medicare patients receive. 

We have to remember that this is a patient’s 
bill of rights, so why would we want to drive 
up a patient’s hospital and doctor bills if the 
patient’s recovery are not improved? Medicare 
savings that would result from these medical 
malpractice reforms—which, as I mentioned 
earlier, the CBO estimated to be $1.5 billion 
over 10 years—could be applied to a new 
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Medicare prescription drug benefit or to im-
proving Medicare’s preventive health care 
benefits like breast, cervical or prostate cancer 
screening. Likewise, patients who have private 
health insurance would ultimately benefit from 
lower medical bills, which keep health insur-
ance premiums down, helping to ensure that 
health insurance remains affordable for indi-
viduals and employers. In the absence of this 
Thomas-Cox Medical Malpractice Reform 
Amendment, the health care dollars that are 
diverted from providing patient care and into 
the legal system will explode. Will redirecting 
health care dollars into trial lawyers’ pockets 
and the courts provide patients with any better 
care—which should be the true measure of a 
patients bill of rights? Research has shown 
that the threat of medical malpractice lawsuits 
will not improve patient care. 

What I have concluded, as a Member com-
mitted to ensuring that managed care plans 
should be held liable for their decisions, is that 
Congress needs to: 

First enact a bill which ensures that patients 
have a indisputable right to hold health plans 
and all health care providers legal accountable 
for quality health care. 

Second, that the new limited right to sue 
created by Congress be balanced by pairing it 
with the medical malpractice reforms in the 
Thomas-Cox Medical Malpractice Reform 
Amendment—reforms that are similar to the 
reforms 20 states already have. 

In closing, I support a strong Patients’ Bill of 
Rights that is balanced by holding health care 
providers legally accountable with the reason-
able limits on medical malpractice lawsuits 
contained in the Thomas-Cox Medical Mal-
practice Reform Amendment. 

Mr. COX. Mr. Chairman, I yield my-

self 30 seconds for the purpose of cor-

recting the record because the gen-

tleman from Michigan has just stated 

several things that are factually in 

error.
First, he said that this amendment 

would apply to health plans, that it 

would provide relief from damages to 

health plans. It does not. It has no ap-

plication to health plans or insurers. If 

it did, the American Medical Associa-

tion would not endorse it. 
Second, he said that it preempts 

State law. It preempts no State law. 

None.
Third, he said that intentional con-

duct such as a rape would somehow go 

scott free under this. That is flat 

wrong. Intentional conduct is excepted. 
Lastly, he said that if a professional 

fell asleep or were negligent that he/ 

she would not be responsible for puni-

tive damages. That is simply false. 
Mr. Chairman, I reserve the balance 

of my time. 
Mr. CONYERS. Mr. Chairman, I yield 

myself 1 minute. I just want to ask the 

floor manager, the gentleman from 

California (Mr. COX), if I heard him cor-

rectly when he said that this measure 

before us preempts no State law. 
I yield to him for a yes or no re-

sponse.
Mr. COX. Mr. Chairman, that is cor-

rect. Section 802 specifically states 

that.

Mr. CONYERS. Mr. Chairman, I yield 

2 minutes to the gentleman from Vir-

ginia (Mr. SCOTT), a member of the 

Committee on the Judiciary. 
Mr. SCOTT. Mr. Chairman, I thank 

the gentleman for yielding time. It is 

ironic that when you have a bill enti-

tled Patients’ Bill of Rights, we are 

spending all of our time stripping the 

patients of those rights. 
There are many issues in this amend-

ment, about 10 different issues, we have 

got 20 minutes to explain them all 

which is about 2 minutes per issue as 

we strip our patients of their funda-

mental rights and traditional laws 

when they are victims of negligence. 
Questions like the statute of limita-

tions. When do you lose your right to 

sue? What is a reasonable amount of 

time before you have to file your suit 

or lose your rights? Two minutes is not 

enough time to explain that. 
A cap on noneconomic damages. 

When you lose your sight, lose a limb, 

what is fair, particularly if you were 

nonworking, did not have any eco-

nomic losses? What is fair when you 

suffer a situation like that? States 

have dealt with that. The amount in 

this bill is one of the lowest found any-

where in the country. 

The complicated issue of joint and 

several liability. If everybody agrees 

that you have got a $100,000 case, how 

do you ever collect if the HMO is partly 

at fault, the doctor is partly at fault, 

maybe the nurse is, maybe the hos-

pital, how do you ever get recovery, 

particularly if one of them is about to 

go bankrupt? 

b 2045

We cannot discuss that in 2 minutes. 

The collateral source rule, where you 

have a person who has paid an insur-

ance premium and has a benefit, who 

ought to get the benefit of that? 

Should it be the one that paid the pre-

mium, should it be Blue Cross/Blue 

Shield getting their money back, or 

should it be the one that created the 

damage altogether? This bill provides 

that out of the three, the one that cre-

ated the problem gets the benefit. 

The calculation of the periodic pay-

ments, that is a calculated issue. We 

know with lottery proceeds, you can 

get a lump sum or get your money 

strung out. You know if you get the 

lump sum, you only get half the 

money. How does this work out? Do 

they get to just pay half the money, or 

do they get to spread it out? We do not 

have time to show that calculation and 

how unfair this is. 

This is not only bad policy, it is a 

bad process, and I would hope that we 

would defeat this amendment. 

Mr. COX. Mr. Chairman, I yield my-

self 30 seconds. 

Mr. Chairman, in fact, the purpose of 

this legislation is to make sure that we 

do not have runaway health care costs 

and that we have more people insured. 

The legislation states, and it is worth 

pointing out, because we have heard 

something slightly different here, that 

there will be unlimited damages paid 

to compensate patients for their med-

ical injuries. Unlimited, without limit. 
We are, however, putting some regu-

lations on abuses by lawyers. For ex-

ample, we want to make sure that 

there is a fair share rule. If you cause 

95 percent of the problem, you pay 95 

percent of the damage. That is not the 

rule today. 
Mr. CONYERS. Mr. Chairman, I yield 

2 minutes to the gentlewoman from 

California (Mrs. DAVIS).
Mrs. DAVIS of California. Mr. Chair-

man, I rise today in opposition to the 

Thomas malpractice amendment. I 

want you to know that throughout my 

tenure in the State legislature I sup-

ported malpractice reform. I agree 

with the gentleman from California 

(Mr. THOMAS) that we do need to ad-

dress this issue, and I am saddened 

that this amendment was developed in 

the middle of the night. 
Malpractice reform is too big and too 

important an issue to be addressed in 

this hasty, unclear manner. If you 

want to ask any member of the State 

legislature over the last few years how 

they feel about that, I am sure they 

will reflect that opinion. 
I am just not sure if you realize how 

enormous an issue it is. Do you realize 

that this bill would put medical mal-

practice cases in Federal courts for the 

first time? It is not a small, minor 

change. It is a major policy decision 

that should be debated on its own, 

rather than as a sideline discussion to 

another major bill. 
I am pleased that the gentleman 

from California (Mr. THOMAS) brought 

up the letter from the AMA, because if 

he had only read the second paragraph, 

I think you would have gotten a dif-

ferent feeling about this letter. It goes 

on to say, in fact, the AMA policy has 

long supported medical liability re-

form. They have in California, it is 

called MICRA. They appreciate the ef-

forts. But they also say that they have 

expressed concerns in the past about 

coupling such reforms with the pa-

tients’ bill of rights. They are con-

cerned that this amendment could 

interfere with the ultimate passage of 

meaningful patients’ rights legislation. 
I spoke to a physician earlier today 

who said, yes, complicate it and kill it. 

I hope that is not what we are trying to 

do here. 
I know in the State assembly I tried 

to bring together attorneys and physi-

cians around this matter to develop a 

compromise on malpractice reform. 

There is just no way that this House 

can find the right answer to this im-

portant issue without bringing all the 

parties involved to the table. 
If we want effective and responsible 

malpractice reform, I urge Members to 

vote against the Thomas amendment. 
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Mr. COX. Mr. Chairman, I yield my-

self 10 seconds to point out that the 

American Medical Association has 

strongly been in support of these re-

forms every year I have been in Con-

gress, for 15 years, and their only con-

cern, as the gentlewoman did not let 

on, is President Clinton, representing 

the trial lawyers, threatened to veto 

the legislation if they included the pro-

vision they wanted. 
Mr. Chairman, I yield 5 minutes to 

the gentleman from Wisconsin (Mr. 

SENSENBRENNER), the chairman of the 

Committee on the Judiciary. 
Mr. SENSENBRENNER. Mr. Chair-

man, the purpose of this amendment is 

to make sure that health care coverage 

is more available and affordable to all 

Americans.
These medical malpractice reform 

provisions will benefit the American 

people by limiting costs to doctors, 

hospitals, and other health care pro-

viders, which in turn will improve ac-

cess to affordable health care insurance 

for all. Unfortunately, the current 

medical malpractice litigation is a 

wealth redistribution lottery that ben-

efits trial lawyers, instead of an effi-

cient system designed to fairly com-

pensate those injured by the wrongful 

acts of others. 
Medical malpractice lawyers often 

simply target the perceived deep pock-

ets of doctors, hospitals and insurance 

companies. In many cases, defendants 

know a lawsuit would not succeed on 

its merits, but agree to settle out of 

court just to avoid the endless and ex-

pensive legal process. In the end, the 

lawyers often walk away with as much 

money as the plaintiff. This injustice 

raises the price of health care, causes 

unwarranted personal anguish and un-

fairly damages reputations. 
Doctors and hospitals should be held 

responsible for truly negligent behav-

ior resulting in actual harm. But a sys-

tem that perpetuates the concept of 

joint and several liability has no effec-

tive mechanism, such as the cap on 

noneconomic damages, to deter frivo-

lous lawsuits is simply not just. 
America is the only country in the 

world that provides unlimited com-

pensation for noneconomic damages. Of 

course, noneconomic damages are sepa-

rate from and do not include payment 

for medical costs, lost wages and other 

out-of-pocket expenses. Therefore, a 

cap on noneconomic damages would 

not in any way limit the amount of 

money an injured plaintiff could re-

ceive for their hospital costs, doctor 

bills, other medical expenses, and lost 

wages.
Malpractice insurance is expensive 

because many of the claims brought 

against doctors and other health care 

providers are lengthy and frivolous. In 

the year 2000, the average medical mal-

practice claim took more than 5 years 

to settle. Statistics also show that 80 

percent of all medical malpractice 

claims do not even involve a negligent 
adverse event to the plaintiff. Further-
more, only one out of six plaintiffs who 
receive compensation from these 
claims present any evidence of neg-
ligent medical injury. 

We also have the ever more prevalent 
problem of doctors practicing defensive 
medicine. Many doctors are ordering 
unnecessary and costly medical tests 
and procedures solely to insulate them-
selves from potential lawsuit and not 
for the medical benefit of their pa-
tients. For example, conservative esti-
mates predict that with effective med-
ical malpractice tort reform, $600 mil-
lion a year would be saved in Medicare 
payments in just the area of treating 
cardiac disease. 

Let me be perfectly clear about who 
benefits from our current health care 
liability system: the trial lawyers in 
America, who continue to line their 
pockets with each outrageous verdict 
or settlement. Congress’ concern 
should be helping improve America’s 
health care system, not helping the 
trial lawyers purchase fancier homes, 
cars, boats, and country club member-
ship.

This amendment is clearly needed if 
we are going to make a definitive step 
today to improve the health care sys-
tem. The AMA supporters of the 
Ganske-Dingell patients’ bill of rights 
approach recognized this fact, as was 
stated by the chairman of the Com-
mittee on Ways and Means earlier to-
night.

My colleagues, the choice is simple: 
the more dollars which are spent on 
medical malpractice lawsuits, insur-
ance premiums and lawyers, the fewer 
dollars there are for Americans to re-
ceive quality medical care. Let us put 
patients’ rights ahead of lawyers’ ava-
rice, and support this much needed 
amendment.

Mr. CONYERS. Mr. Chairman, I yield 
myself 20 seconds merely to point out 
to the distinguished floor manager, the 
gentleman from California (Mr. Cox), 
that on page 10, section 809, lines 21 and 
22, it says, ‘‘This title shall apply to 

any health care lawsuit brought in a 

Federal or State court.’’ I presume the 

State court is operating under State 

law.
Mr. Chairman, I yield 2 minutes to 

the distinguished gentleman from New 

York (Mr. NADLER), a member of the 

Committee on the Judiciary. 
Mr. NADLER. Mr. Chairman, a few 

minutes ago this House by a party-line 

vote adopted the Norwood amendment 

which caps punitive damages at $1.5 

million and caps noneconomic damages 

at $1.5 million. 
This amendment will take both non-

economic damages, pain and suffering, 

loss of a limb, and say that a child who 

lost a limb should be compensated at 

only $250,000, and punitive damages 

should be compensated at only $250,000. 
If this amendment passes, both 

amendments will be in place and the 

bill will totally contradict itself, be-

cause in one place it will say $1.5 mil-

lion and in the other place, $250,000. 

The attempt by the Republican major-

ity is to kill this bill through poison 

pill amendments. They have done two 

contradictory amendments. 
Secondly, let me point out that by 

capping punitive damages at $250,000, 

the purpose of punitive damages is to 

deter willful, grossly negligent mis-

conduct. We know of companies that 

have calculated that they will let peo-

ple die, they will put unsafe things in 

their cars or other things, because it is 

cheaper to pay the damages than to 

change what they are doing. 
Punitive damages are designed to 

stop that. By limiting punitive dam-

ages to $250,000, you will get HMOs that 

will calculate that it is cheaper to deny 

medical care, cheaper to pay the eco-

nomic damages, cheaper to pay the 

$250,000 limited punitive damages, no 

matter how willful, how grossly neg-

ligent, how deceitful, how willful they 

may be. It is cheaper to kill people and 

save money, because we have removed 

the one deterrent the law has. 
This is an amendment that should 

never be passed. But, of course, it does 

not really matter, since we already 

killed the bill, which will never pass 

the Senate, by putting in the Norwood 

amendment. But we should not set the 

precedent of saying to large corpora-

tions, calculate the cost benefit. Do 

things that may kill or maim people if 

it is cheaper for your bottom line. 
Mr. COX. Mr. Chairman, I yield my-

self 20 seconds to correct the gross, 

egregious and ought to be subject to 

punitive damages if we have the kinds 

of standards we are talking about here 

in the Congress misstatements of what 

this amendment is all about. 
Punitive damages under this legisla-

tion are unlimited. They are not lim-

ited to $250,000. The gentleman appar-

ently did not read the amendment. 

There is a base of $250,000, or twice eco-

nomic damages, and economic damages 

are unlimited under this legislation. 
He said punitive damages also are 

limited for health insurance plans or 

HMOs. This amendment has no applica-

tion to HMOs or health insurance 

plans. None. 
Mr. CONYERS. Mr. Chairman, I am 

pleased to yield 2 minutes to the gen-

tlewoman from Texas (Ms. JACKSON-

LEE), a valued member of the Com-

mittee on the Judiciary. 
Ms. JACKSON-LEE of Texas. Mr. 

Chairman, I am glad the distinguished 

gentleman from California made the 

point about this amendment. It has 

nothing to do with HMOs, so he says, 

and the patients’ bill of rights. 
This is the very point that we are 

making about this amendment. It is 

clearly a poison pill. It is the adding of 

a medical malpractice issue. No matter 

how relevant it may be to the general 

discussion of medical malpractice, both 
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Federal and State law, it has no rel-

evance in this debate. 
The real issue becomes that those 

who have been fighting for the medical 

malpractice revisions have done so and 

have been refuted and rejected for ses-

sion after session, and they use the pa-

tients’ bill of rights when we are trying 

to reestablish the sanctity of the pa-

tient and physician relationship to now 

do this. 
The most egregious part of this par-

ticular amendment is the cap on non-

economic damages, for what that says 

is that if you have a child age 5 with 

the potential of growth, education and 

opportunity, and through some tragic 

accident at age 5 they lose their limbs, 

then you will limit the ability of that 

child growing into adulthood to be able 

to be cared for independently by cap-

ping the noneconomic damages. 
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This is not a case of frivolousnes; 

this is not a case where we are sug-

gesting that there are frivolous law-

suits. This is mean-spirited. 
Then, secondarily what this does is it 

gives the medical device companies, 

the ones that have the MRI, the ones 

that have the needles, a buyout. The 

buyout is, even if they are approved by 

the FDA, they get a buyout. We know 

that government agencies are not per-

fect, so that means if we got some 

blanket approval 25 years ago for a de-

vice, we have no ability, if someone is 

injured, to recover. 

This is heinous. This is, I would say, 

one of the worst amendments we have, 

and the American Medical Association 

will have nothing to do with it, and 

they should not be misused as they are 

being misused. Vote this amendment 

down.

Mr. COX. Mr. Chairman, I yield 2 

minutes to the gentleman from Lou-

isiana (Mr. TAUZIN), the chairman of 

the Committee on Energy and Com-

merce.

Mr. TAUZIN. Mr. Chairman, as a co-

sponsor of the amendment, let me first 

make the point that no one argues, no 

one can argue, that unnormally high, 

runaway malpractice jury awards 

harms our health care. First of all, it 

raises costs, it absolutely raises the 

cost of medical malpractice insurance 

of physicians and gets passed on to all 

of us. 

Secondly, we all know what it does 

to physicians. It sends a chilling effect 

to physicians around the country who 

end up practicing defensive medicine; 

in fact, doing things not necessary, not 

required, just to protect themselves 

from the lawyers who might end up 

suing them. 

Today, we can do something about it. 

We can pass this amendment modeled 

after the California law. 

What is beautiful about this amend-

ment is that not only does this amend-

ment place some caps on those run-

away charges that juries sometimes 
make that we all pay for, but it does so 
in a way that does not preempt the 
State law. For example, if your State 
caps noneconomic damages at $500,000, 
so be it. If your State has any cap on 
punitive damages, then your State law 
in that area is preserved. If your State 
wants to place a $500,000 cap on puni-
tive damages 3 years from now, it is 
permitted to do so under this amend-
ment.

In short, our authors have put this 
amendment together in such a way 
that it helps a number of States re-
strain runaway malpractice costs and, 
at the same time, preserves your 
State’s ability to do it differently if 
you want to do it differently in your 
State.

Mr. Chairman, this is modest medical 
malpractice reform. We passed some 
recently on medical devices that were 
going out of business, not because they 
were losing lawsuits; simply because 
the cost of defending the lawsuits was 
driving the companies out of the busi-
ness of making things, like shunts for 
kids with hydrocephalic cases or limbs 
for children who have lost their limbs 
to cancer. 

When we passed that medical mal-
practice reform a few years ago, those 
manufacturers went back into busi-
ness. Today, we have a chance to keep 
our health care system in business. 
Pass this good amendment. 

Mr. CONYERS. Mr. Chairman, I yield 
myself 11⁄2 minutes to first, hopefully 
correct the chairman of the Committee 
on the Judiciary, the gentleman from 
Wisconsin (Mr. SENSENBRENNER), who 
asserted that lawyers were getting 
huge fees. All fees, most Members 
know, are controlled by the court. Any 
exorbitant fees are not permitted. And 
from time immemorial, lawyers get 
one-third of the recovery. If that is 
what we are complaining about, we 
should make it clear that anything 
more excessive is controlled by the 
court.

Then, the gentleman from California 
(Mr. COX), the floor manager, has as-

serted that the bill does not cap puni-

tive damages. Now if, unfortunately, a 

physician rapes a patient, many would 

say she has no economic damages, she 

may have no lost wages and negligible 

medical costs. So the Cox amendment 

would, in that case, cap her punitive 

damages at $250,000. 
Mr. COX. Mr. Chairman, that is false. 

That is false. The gentleman must 

yield on that point. 
Mr. CONYERS. Sir, control yourself. 
So, I say to the gentleman from Cali-

fornia (Mr. COX), it is incorrect, I re-

peat, incorrect to assert that this 

amendment does not cap punitive dam-

ages. If the gentleman takes issue with 

that, he may use his own time and ex-

plain to the membership what he dis-

agrees about. 
Mr. Chairman, I yield 1 minute to the 

gentleman from Iowa (Mr. GANSKE).

Mr. GANSKE. Mr. Chairman, I stood 
on this floor arguing for medical mal-
practice reform, and I continued before 
that, but not on this bill. 

Let me read to my colleagues from a 
letter from the AMA on this. ‘‘AMA 
policy has long supported medical li-
ability reform, and we appreciate your 
efforts in this regard. As you know, we 
have expressed concerns in the past 
about coupling such reforms with the 
Patients’ Bill of Rights. As we enter 
into the conference for the Patients’ 
Bill of Rights, it continues to be our 
hope that controversy surrounding this 
amendment will not interfere with the 
ultimate passage of a meaningful Pa-
tients’ Bill of Rights.’’ 

We have just passed an amendment 
that I think will make the conference 
more difficult. I think if this amend-
ment to this bill passes, the conference 
will be really difficult. I continue to be 
a supporter for medical malpractice re-
form. I would like to see it come up an-
other time. 

I urge a no vote on this amendment. 
Mr. COX. Mr. Chairman, I yield my-

self 45 seconds to correct the record. 
We have the right of free speech here 

on the floor of the House, but it is very 
important that we stick to the facts. 
The bill says very clearly that, first of 
all, punitive damages are not limited, 
but rather, they are fixed in amount, in 
a variable amount that can rise to in-
finity at twice economic damages. 

Second, the gentleman from Michi-
gan stated an outrageous example. He 
says if a physician rapes someone, that 
they would somehow be shielded from 
liability by this amendment or some 
other act of Congress. What this 
amendment very clearly states is that 
anyone who specifically intends to 
cause harm has no place in this provi-
sion. It does not apply. 

Mr. Chairman, I yield 1 minute to the 

gentleman from Kentucky (Mr. 

FLETCHER), the author of so much of 

the good work that the President and 

the Congress are bringing to the floor 

today.
Mr. FLETCHER. Mr. Chairman, as a 

practicing physician, the possibility of 

malpractice was always there in the 

back of your mind, because you wanted 

to make sure you delivered the most 

quality care you could to your pa-

tients.
I can think of generally, probably a 

day did not go by when there were 

things that you felt like, well, I do not 

really think we need this, but because 

of the way malpractice is, we are going 

to order a specific test. A patient that 

comes in with a headache, you may not 

see them again for a while, and you 

order an $800 or a $1,000 MRI just to 

make sure that if something happens 

way in the future that you do not incur 

some sort of frivolous lawsuit. 
But let me talk about a couple of 

things. One, according to Daniel P. 

Kessler, an associate professor at Stan-

ford Business School, when he looked 
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at direct costs, he said they may be rel-
atively small, the direct costs of liabil-
ity. I think clearly we can say they are 
fairly significant. But they are small 
relative to the indirect costs which he 
estimates five times. 

For that reason and for the quality of 
care, to make sure that we do not pro-
mote defensive medicine, I urge my 
colleagues to support this, as most of 
the physicians across the country 
would agree. 

Mr. CONYERS. Mr. Chairman, I am 
pleased to yield 1 minute to the gentle-
woman from Ohio (Mrs. JONES), a law-
yer, prosecutor, and former judge. 

Mrs. JONES of Ohio. Mr. Chairman, 
as we sit here debating a Patients’ Bill 
of Rights, we stopped talking about the 
patients’ rights and started reading 
letters from the AMA saying, well, I do 
not want the doctors to be any more 
liable, the HMOs, so we are happy with 
the legislation. 

I would suggest to those of my col-
leagues on the floor of this House, walk 
a mile in the shoes of someone who has 
been injured, walk a mile in the shoes 
of a family member who has a child 
that has been maimed or blinded, and 
you will not be talking about limits, 
you will be talking about, let me get to 
court and establish my damages, and if 
I establish them, pay me; and if they 
have been negligent or extremely neg-
ligent, let me get punitive damages. 

Let us get realistic, I say to my col-
leagues. We as significant Members of 
Congress can pass legislation that will 
not be questionable, that will not be 
left to a court to interpret. We can 
make it clear to the people of these 
United States that we are going to 
stand up for patients’ rights, that we 
are going to stand up and allow them 
to collect if they are damaged. 

Mr. COX. Mr. Chairman, I yield 2 

minutes to the gentleman from Penn-

sylvania (Mr. TOOMEY).
Mr. TOOMEY. Mr. Chairman, I thank 

the gentleman from California for 

yielding time. 
I would like to commend the spon-

sors of this amendment. I introduced 

bills both in the previous Congress and 

in this Congress that are substantially 

the same as this amendment, so I am 

grateful that we are going to have a 

chance to include this in legislation 

that is moving. 
Why do we need medical malpractice 

reform? It is simple. Medical mal-

practice awards are out of control. 

Medical malpractice awards are drain-

ing millions of dollars from health care 

and putting it into courtrooms and 

trial lawyers. They are contributing 

significantly to the staggering increase 

in health care costs. They are forcing 

doctors to practice defensive medicine 

to protect themselves against, very 

often, meritless claims, and these 

awards are forcing some doctors to 

leave their specialties altogether. 
My State of Pennsylvania has been 

particularly hard hit by what is now a 

legal system run amok. We rank sec-

ond in the Nation in medical mal-

practice judgments. We suffer through 

jury verdicts that are amongst the 

highest, twice the level of California, 

which has this kind of medical mal-

practice reform. As a result, doctors in 

my State often pay premiums that are 

twice the level of California, often over 

$100,000 a year just for insurance; good 

doctors who have never harmed a soul, 

who have never been negligent. 
Mr. Chairman, this is long overdue. 

This provision applies to all health 

care providers; it provides reasonable 

parameters on awards. It eliminates 

the insidious application of joint and 

several liability; and that, in layman 

terms, simply means that defendants 

will be required to pay judgments in 

proportion to their responsibility, not 

in proportion to the thickness of their 

wallet.
Finally, Mr. Chairman, many of us 

are concerned that what we do here in 

Washington respect the rights of the 

States. This amendment does exactly 

that. This amendment says that if 

there is a State that has a medical 

malpractice law on the books, then 

that State law will prevail. If a State 

has no law whatsoever, then this 

amendment would prevail. If a State 

has no law and subsequently chooses to 

pass a law, then this would become ir-

relevant in that State; the State law 

would then once again prevail. This re-

spects States’ rights. This is going to 

help restore funding to health care in-

stead of to trial lawyers. 
I urge my colleagues to support this 

amendment.
Mr. CONYERS. Mr. Chairman, I re-

serve my time. 
Mr. COX. Mr. Chairman, I yield 2 

minutes to the distinguished gen-

tleman from Louisiana (Mr. MCCRERY),

a member of the Committee on Ways 

and Means. 
Mr. MCCRERY. Mr. Chairman, plac-

ing reasonable caps on medical mal-

practice will help us, as the gentleman 

from Louisiana pointed out (Mr. TAU-

ZIN), to fight health care inflation. In 

1999, fully 13 percent of our gross do-

mestic product went to health care ex-

penses. That number will climb to al-

most 16 percent before this decade is 

over. At some point, this trend be-

comes unsustainable and some sort of 

national health care system in which 

politicians ration health care becomes 

inevitable.
Our medical malpractice system is a 

drag on the health care system in 

many ways. Dollars spent on lawyers, 

enormous jury awards and settlements 

to avoid litigation are not being spent 

on patient care. Data from the insur-

ance analyst A.M. Best show that in-

jured claimants received less than one- 

third of total malpractice premiums in 

1996, while attorneys’ fees, the cost of 

expert witnesses and other court costs 

eat up more than half. 

The fear of being sued encourages de-

fensive medicine, extra tests and proce-

dures which may help insulate physi-

cians from being sued, but do nothing 

for patients, other than add to their 

bills. The amendment before us strikes 

an appropriate balance. It permits 

States to enact their own medical mal-

practice laws, if they wish, but it does 

set a standard which will govern mal-

practice actions in States which have 

failed to enact their own reforms. 
Finally, it is critical to remember 

that nothing in this amendment denies 

injured plaintiffs from obtaining ade-

quate redress, including compensation 

for 100 percent of their economic losses, 

their medical costs, their lost wages, 

future lost wages. Instead, though, this 

amendment places reasonable limits on 

noneconomic and punitive damages. 
As the American Medical Association 

noted in testimony in 1996, ‘‘While 

these can be emotionally charged 

issues, the fact remains that the cur-

rent tort system, driven as it is by the 

potential for unlimited attorneys’ fees 

and unlimited compensation for intan-

gible losses, is unable to resolve med-

ical liability claims effectively and ef-

ficiently.’’
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‘‘Moreover, even with the cap of a 

quarter of a million dollars, the United 

States would be the most generous 

country in the world in compensating 

for noneconomic losses.’’ 
This is a balanced amendment. It will 

do great good for our health care sys-

tem in this country. 

Mr. CONYERS. Mr. Chairman, I re-

serve my time. 

Mr. COX. Mr. Chairman, I yield 1 

minute to the gentleman from Penn-

sylvania (Mr. GREENWOOD), a member 

of the Committee on Energy and Com-

merce.

Mr. GREENWOOD. Mr. Chairman, I 

thank the gentleman for yielding me 

time.

In my State of Pennsylvania, it was 

not very long ago that when I looked 

at the medical community I saw a 

group of folks doing pretty well. They 

seemed to have a nice income. They 

seemed to be enjoying their profession. 

They seemed to be on top of the world. 

In the last 15 years or so I have seen 

a dramatic change in my doctors from 

the State of Pennsylvania. I have seen 

them hit with medical malpractice 

rates that are phenomenal, a 45 percent 

increase in the medical malpractice 

rates just in the last year in the State 

of Pennsylvania. 

I knew a physician. He was a good or-

thopedist, one of the best. All he liked 

to do was get up in the morning and fix 

broken bones. His medical malpractice 

rates got so high that his daughter se-

cretly paid his premiums for him just 

so he would not give up and quit. Fi-

nally, when he found out how high 

those premiums were, he left the State 
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of Pennsylvania and we lost one of our 

finest physicians. 
The doctors in my State of Pennsyl-

vania have had it. We have got to pass 

this medical malpractice tonight. 
Mr. CONYERS. Mr. Chairman, I yield 

1 minute to the gentleman from Texas 

(Mr. SANDLIN).
Mr. SANDLIN. Mr. Chairman, last 

night one could watch network TV or 

C–SPAN and by switching back and 

forth one could watch two shows, 

‘‘Let’s Make a Deal’’ and ‘‘The Price Is 

Right.’’ If one listened very closely in 

the middle of night, one could almost 

hear the White House say, Come on 

down. You are our next contestant. 
We still do not know what was be-

hind doors 1, 2, or 3; and we are won-

dering what the grand prize was. We 

know this amendment was filed for po-

litical cover. Let us be straight about 

it. That being said, let us get to the 

facts.
All of us are concerned about the 

high cost of medical care. However, 

medical malpractice does not con-

tribute to that. An October 1992 study 

of the Congressional Budget Office con-

cluded and said: 

Malpractice insurance premiums account 

for less than one penny of each dollar spent 

annually on the Nation’s health care. 

A study funded by the Texas Medical 

Association, the Trial Lawyers’ Asso-

ciation, the Texas Hospital Association 

said:

Changing the medical professional liability 

system will have minimal cost savings im-

pact on their overall health care delivery 

system in Texas. 

Many factors contribute to increased 

medical costs. This is not one of them. 

Vote no on Thomas-Cox. It is pure poli-

tics. We know it. It is nothing more 

and the patients lose. 

PARLIAMENTARY INQUIRY

Mr. COX. Mr. Chairman, does the mi-

nority have the right to close? 
The CHAIRMAN. The gentleman 

from California has the right to close. 
Mr. COX. Mr. Chairman, I yield my-

self 5 seconds to observe that this 

Chamber has on many occasions passed 

legislation of this type, and it has been 

scored by the Congressional Budget Of-

fice as saving $1.5 billion. 
Mr. Chairman, I reserve the balance 

of my time. 

PARLIAMENTARY INQUIRY

Mr. CONYERS. Parliamentary in-

quiry, Mr. Chairman. 
The CHAIRMAN. The chair finds that 

the gentleman from Michigan is not a 

‘‘manager’’ of the pending measure 

within the meaning of clause 3(c) of 

rule XVII. Consequently, the gen-

tleman from California has the right to 

close.
Mr. CONYERS. Mr. Chairman, I 

thank the Chair for answering my an-

ticipated question. 
Mr. Chairman, I yield the balance of 

my time to the gentlewoman from Col-

orado (Ms. DEGETTE).

The CHAIRMAN. The gentlewoman is 

recognized for 11⁄4 minutes.
Ms. DEGETTE. Mr. Chairman, if this 

amendment passes, this bill will have 

completed its transformation from the 

Patients’ Bill of Rights, to the pro-

viders’ bill of rights. Make no mistake 

about it, under the Norwood amend-

ment which just passed, patients will 

never be able to hold HMOs legally ac-

countable because of an unreasonable 

burden of proof. 
If this amendment is passed, patients 

will now not be adequately com-

pensated for their damages that they 

incur as a result of malpractice by doc-

tors or any other providers. 
My colleague, the gentleman from 

California (Mr. COX), says incorrectly 

that the bill provides unlimited eco-

nomic damages. But he knows as well 

as everybody else here that State stat-

utes limit economic damages to actual 

money paid out of pocket. So if there is 

someone who has medical bills of $2,000 

and they have noneconomic damages of 

$1 million, too bad. They are out of 

court. The only noneconomic damages 

they can get would be $4,000 under this 

amendment.
Now where will this apply? In some 

of the most tragic situations, loss of a 

limb or sight, the loss of mobility, the 

loss of fertility, excruciating pain and 

permanent and severe disfigurement, 

also, the loss of a child or a spouse. 

There are a number of other damages 

that are limited. Do not take this out 

on the patients. Vote no on this 

amendment.
Mr. COX. Mr. Chairman, I yield my-

self 15 seconds while they are setting 

up the chart to correct the misunder-

standing of the gentlewoman. 
She described a situation in which 

there were for some reason, under 

State law, a limit on economic dam-

ages, there is no such limit in this bill, 

and that the limit amounted to $2,000 

in a case and that that would mean 

twice the economic damages would be 

a $4,000 limit under this bill. But she 

misunderstands it because the limit in 

that case would be a quarter million 

dollars. That is the limit that would 

apply, the greater, not the lesser, of 

twice the economic damages or a quar-

ter million dollars. 
Mr. Chairman, I will inquire how 

much time remains. 
The CHAIRMAN. The gentleman 

from California has 2 minutes remain-

ing.
Mr. COX. Mr. Chairman, I yield my-

self my remaining time. 
Mr. Chairman, I wish to address the 

Chamber from the floor because I want-

ed to draw attention to this chart. 
This describes the situation in Amer-

ica today in which insurance premiums 

paid by all of us here in this Chamber 

are distributed unequally to pay the 

costs of lawsuit abuse: 32.46 percent 

going to pay injured claimants; and 52 

percent to pay attorneys, witnesses, 

expert witnesses, and other court ex-

penses. That is wrong, and we are here 

to fix it. 
There is virtually a constitutional 

right in America to bring a bad law-

suit, and we count on the courts to 

throw the bad ones out. But in the Fed-

eral system today, because the courts 

are so busy, 93 percent of cases never 

get a single day of trial. 
That creates enormous opportunity 

for mischief, because then people can 

extort settlements, since everyone 

knows how expensive it is to wait it 

out and pay their lawyers while they 

finally might be one of the 7 percent of 

cases that get their day in court. 
We want to adopt a ‘‘fair share’’ rule. 

We want to say that if one committed 

5 percent of the problem, then pay 5 

percent of the damages. Let us say that 

a rapist drug dealer staggers into the 

emergency room with a knife wound 

and demands, in his drug-induced haze, 

to be operated on, and gives the emer-

gency room fits. 
The surgeon that works on him does 

the best he can, but it is not perfect. 

The drug dealer and rapist sues. The 

jury finds he is 95 percent responsible 

for his own knife wounds, but 5 percent 

of the problem lies with the hospital, 

because the physician was working too 

long.
Today the hospital, us, the premium 

payer, can be made to pay 100 percent 

because the drug dealer is without 

means. We want a fair share rule be-

cause if one pays premiums, one should 

not be denied health care in that way. 
Everyone knows this bill, which is 

very important, which we are going to 

pass, which expands patient protec-

tions, is going to raise the cost of in-

surance. We are trying to find ways to 

regulate it. 
If Members believe that all doctors 

are bad and all lawyers are good, this 

amendment is not for them. But if 

Members believe that some lawyers 

need some regulation, as well as HMOs 

getting regulation properly in this bill, 

vote aye for lower health care pre-

miums and more access to health care. 
Mr. SHAYS. Mr. Chairman, I rise in support 

of the Thomas-Cox amendment. As one who 
has long supported reforming our medical mal-
practice laws, I am pleased to support this 
amendment. 

This amendment is similar to legislation Mr. 
GREENWOOD and I introduced, the Medical 
Malpractice Rx Act, which will help prevent 
frivolous, excessive lawsuits that are driving 
up the cost of health care, forcing doctors to 
practice defensive medicine, and making ac-
cess to affordable health insurance more dif-
ficult for the average American. 

Only 40 cents of every dollar paid to litigate 
and settle malpractice cases is ever paid to 
the actual victims. Lawsuits impose unneces-
sarily high litigation costs on all parties and 
these costs are then passed along to con-
sumers. The rate of malpractice cases has 
doubled in the past ten years and on average 
120,000 lawsuits are filed against America’s 
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500,000 physicians at any one time. That’s 
one lawsuit for every four doctors. 

It is imperative we adopt the Thomas-Cox 
amendment to discourage abuse of our legal 
system and curb the unsustainable growth of 
medical costs in our country. I urge my col-
leagues on both sides of the aisle to vote in 
favor of this amendment. 

The CHAIRMAN. The question is on 

the amendment offered by the gen-

tleman from California (Mr. THOMAS).

The question was taken; and the 

Chairman announced that the ayes ap-

peared to have it. 

RECORDED VOTE

Mr. CONYERS. Mr. Chairman, I de-

mand a recorded vote. 

A recorded vote was ordered. 

The vote was taken by electronic de-

vice, and there were—ayes 207, noes 221, 

not voting 5, as follows: 

[Roll No. 330] 

AYES—207

Aderholt

Akin

Armey

Bachus

Baker

Ballenger

Barr

Bartlett

Barton

Bass

Bereuter

Biggert

Bilirakis

Blunt

Boehlert

Boehner

Bonilla

Bono

Brady (TX) 

Brown (SC) 

Bryant

Burr

Burton

Buyer

Callahan

Calvert

Camp

Cannon

Cantor

Capito

Castle

Chabot

Coble

Collins

Combest

Cooksey

Cox

Cramer

Crane

Crenshaw

Cubin

Culberson

Cunningham

Davis, Jo Ann 

Davis, Tom 

Deal

DeLay

DeMint

Doolittle

Dreier

Dunn

Ehlers

English

Everett

Ferguson

Flake

Fletcher

Foley

Forbes

Fossella

Frelinghuysen

Gallegly

Gekas

Gibbons

Gilchrest

Gillmor

Goode

Goodlatte

Goss

Granger

Graves

Green (WI) 

Greenwood

Gutknecht

Hansen

Hart

Hastings (WA) 

Hayes

Hayworth

Hefley

Herger

Hilleary

Hobson

Hoekstra

Horn

Hostettler

Houghton

Hulshof

Hunter

Hutchinson

Hyde

Isakson

Issa

Johnson (CT) 

Johnson, Sam 

Jones (NC) 

Keller

Kelly

Kennedy (MN) 

Kerns

Kingston

Kirk

Knollenberg

Kolbe

LaHood

Largent

Latham

Leach

Lewis (CA) 

Lewis (KY) 

Linder

LoBiondo

Lucas (KY) 

Lucas (OK) 

Manzullo

McCrery

McHugh

McInnis

McKeon

Mica

Miller (FL) 

Miller, Gary 

Moran (KS) 

Myrick

Ney

Northup

Norwood

Nussle

Osborne

Ose

Otter

Oxley

Pence

Peterson (MN) 

Peterson (PA) 

Petri

Pickering

Pitts

Platts

Pombo

Portman

Pryce (OH) 

Putnam

Quinn

Radanovich

Ramstad

Regula

Rehberg

Reynolds

Riley

Rogers (KY) 

Rogers (MI) 

Rohrabacher

Ros-Lehtinen

Roukema

Royce

Ryan (WI) 

Ryun (KS) 

Saxton

Scarborough

Schaffer

Schrock

Sensenbrenner

Sessions

Shadegg

Shaw

Shays

Sherwood

Shimkus

Shuster

Simmons

Simpson

Skeen

Smith (MI) 

Smith (NJ) 

Smith (TX) 

Souder

Stearns

Stenholm

Stump

Sununu

Sweeney

Tancredo

Tauzin

Taylor (NC) 

Thomas

Thornberry

Thune

Tiahrt

Tiberi

Toomey

Traficant

Upton

Vitter

Walden

Walsh

Wamp

Watkins (OK) 

Watts (OK) 

Weldon (FL) 

Weldon (PA) 

Weller

Whitfield

Wilson

Wolf

Young (AK) 

Young (FL) 

NOES—221

Abercrombie

Ackerman

Allen

Andrews

Baca

Baird

Baldacci

Baldwin

Barcia

Barrett

Becerra

Bentsen

Berkley

Berman

Berry

Bishop

Blagojevich

Blumenauer

Bonior

Borski

Boswell

Boucher

Boyd

Brady (PA) 

Brown (FL) 

Brown (OH) 

Capps

Capuano

Cardin

Carson (IN) 

Carson (OK) 

Chambliss

Clay

Clayton

Clement

Clyburn

Condit

Conyers

Costello

Coyne

Crowley

Cummings

Davis (CA) 

Davis (FL) 

Davis (IL) 

DeFazio

DeGette

Delahunt

DeLauro

Deutsch

Diaz-Balart

Dicks

Dingell

Doggett

Dooley

Doyle

Duncan

Edwards

Ehrlich

Emerson

Engel

Eshoo

Etheridge

Evans

Farr

Fattah

Filner

Ford

Frank

Frost

Ganske

Gephardt

Gilman

Gonzalez

Gordon

Graham

Green (TX) 

Grucci

Gutierrez

Hall (OH) 

Hall (TX) 

Harman

Hastings (FL) 

Hill

Hilliard

Hinchey

Hinojosa

Hoeffel

Holden

Holt

Honda

Hooley

Hoyer

Inslee

Israel

Istook

Jackson (IL) 

Jackson-Lee

(TX)

Jefferson

Jenkins

John

Johnson (IL) 

Johnson, E. B. 

Jones (OH) 

Kanjorski

Kaptur

Kennedy (RI) 

Kildee

Kilpatrick

Kind (WI) 

King (NY) 

Kleczka

Kucinich

LaFalce

Lampson

Langevin

Lantos

Larsen (WA) 

Larson (CT) 

LaTourette

Lee

Levin

Lewis (GA) 

Lofgren

Lowey

Luther

Maloney (CT) 

Maloney (NY) 

Mascara

Matheson

Matsui

McCarthy (MO) 

McCarthy (NY) 

McCollum

McDermott

McGovern

McIntyre

McKinney

McNulty

Meehan

Meek (FL) 

Meeks (NY) 

Menendez

Millender-

McDonald

Miller, George 

Mink

Mollohan

Moore

Moran (VA) 

Morella

Murtha

Nadler

Napolitano

Neal

Nethercutt

Oberstar

Obey

Olver

Ortiz

Owens

Pallone

Pascrell

Pastor

Payne

Pelosi

Phelps

Pomeroy

Price (NC) 

Rahall

Rangel

Reyes

Rivers

Rodriguez

Roemer

Ross

Rothman

Roybal-Allard

Rush

Sabo

Sanchez

Sanders

Sandlin

Sawyer

Schakowsky

Schiff

Scott

Serrano

Sherman

Shows

Skelton

Slaughter

Smith (WA) 

Snyder

Solis

Spratt

Stark

Strickland

Stupak

Tanner

Tauscher

Taylor (MS) 

Terry

Thompson (MS) 

Thurman

Tierney

Towns

Turner

Udall (CO) 

Udall (NM) 

Velázquez

Visclosky

Waters

Watson (CA) 

Watt (NC) 

Waxman

Weiner

Wexler

Wicker

Woolsey

Wu

Wynn

NOT VOTING—5 

Lipinski

Markey

Paul

Spence

Thompson (CA) 

b 2146

Mr. ENGLISH changed his vote from 

‘‘no’’ to ‘‘aye.’’ 
So the amendment was rejected. 
The result of the vote was announced 

as above recorded. 
The CHAIRMAN. Under the rule, the 

Committee rises. 

Accordingly, the Committee rose; 

and the Speaker pro tempore (Mr. BE-

REUTER) having assumed the chair, Mr. 

LAHOOD, Chairman of the Committee 

of the Whole House on the State of the 

Union, reported that that Committee, 

having had under consideration the bill 

(H.R. 2563) to amend the Public Health 

Service Act, the Employee Retirement 

Income Security Act of 1974, and the 

Internal Revenue Code of 1986 to pro-

tect consumers in managed care plans 

and other health coverage, pursuant to 

House Resolution 219, he reported the 

bill back to the House with sundry 

amendments adopted by the Com-

mittee of the Whole. 
The SPEAKER pro tempore. Under 

the rule, the previous question is or-

dered.
Is a separate vote demanded on any 

amendment? If not, the Chair will put 

them en gros. 
The amendments were agreed to. 
The SPEAKER pro tempore. The 

question is on the engrossment and 

third reading of the bill. 
The bill was ordered to be engrossed 

and read a third time, and was read the 

third time. 

MOTION TO RECOMMIT OFFERED BY MR. BERRY

Mr. BERRY. Mr. Speaker, I offer a 

motion to recommit. 
The SPEAKER pro tempore. Is the 

gentleman opposed to the bill? 
Mr. BERRY. Yes, Mr. Speaker, in its 

current form I am. 
The SPEAKER pro tempore. The 

Clerk will report the motion to recom-

mit.

The Clerk read as follows: 
Mr. BERRY moves to recommit the bill H.R. 

2563 to the Committee on Ways and Means, 

the Committee on Energy and Commerce, 

and the Committee on Education and the 

Workforce with instructions that each report 

the same back to the House forthwith with 

the following amendment: 

Strike all after the enacting clause and in-

sert the following: 

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 
(a) SHORT TITLE.—This Act may be cited as 

the ‘‘Bipartisan Patient Protection Act’’. 

(b) TABLE OF CONTENTS.—The table of con-

tents of this Act is as follows: 

Sec. 1. Short title; table of contents. 

TITLE I—IMPROVING MANAGED CARE 

Subtitle A—Utilization Review; Claims; and 

Internal and External Appeals 

Sec. 101. Utilization review activities. 

Sec. 102. Procedures for initial claims for 

benefits and prior authorization 

determinations.

Sec. 103. Internal appeals of claims denials. 

Sec. 104. Independent external appeals pro-

cedures.

Sec. 105. Health care consumer assistance 

fund.

Subtitle B—Access to Care 

Sec. 111. Consumer choice option. 

Sec. 112. Choice of health care professional. 

Sec. 113. Access to emergency care. 

Sec. 114. Timely access to specialists. 

Sec. 115. Patient access to obstetrical and 

gynecological care. 

Sec. 116. Access to pediatric care. 

Sec. 117. Continuity of care. 
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Sec. 118. Access to needed prescription 

drugs.

Sec. 119. Coverage for individuals partici-

pating in approved clinical 

trials.

Sec. 120. Required coverage for minimum 

hospital stay for mastectomies 

and lymph node dissections for 

the treatment of breast cancer 

and coverage for secondary con-

sultations.

Subtitle C—Access to Information 

Sec. 121. Patient access to information. 

Subtitle D—Protecting the Doctor-Patient 

Relationship

Sec. 131. Prohibition of interference with 

certain medical communica-

tions.

Sec. 132. Prohibition of discrimination 

against providers based on li-

censure.

Sec. 133. Prohibition against improper in-

centive arrangements. 

Sec. 134. Payment of claims. 

Sec. 135. Protection for patient advocacy. 

Subtitle E—Definitions 

Sec. 151. Definitions. 

Sec. 152. Preemption; State flexibility; con-

struction.

Sec. 153. Exclusions. 

Sec. 154. Treatment of excepted benefits. 

Sec. 155. Regulations. 

Sec. 156. Incorporation into plan or coverage 

documents.

Sec. 157. Preservation of protections. 

TITLE II—APPLICATION OF QUALITY 

CARE STANDARDS TO GROUP HEALTH 

PLANS AND HEALTH INSURANCE COV-

ERAGE UNDER THE PUBLIC HEALTH 

SERVICE ACT 

Sec. 201. Application to group health plans 

and group health insurance cov-

erage.

Sec. 202. Application to individual health in-

surance coverage. 

Sec. 203. Cooperation between Federal and 

State authorities. 

TITLE III—APPLICATION OF PATIENT 

PROTECTION STANDARDS TO FEDERAL 

HEALTH INSURANCE PROGRAMS 

Sec. 301. Application of patient protection 

standards to Federal health in-

surance programs. 

TITLE IV—AMENDMENTS TO THE EM-

PLOYEE RETIREMENT INCOME SECU-

RITY ACT OF 1974 

Sec. 401. Application of patient protection 

standards to group health plans 

and group health insurance cov-

erage under the Employee Re-

tirement Income Security Act 

of 1974. 

Sec. 402. Availability of civil remedies. 

Sec. 403. Limitation on certain class action 

litigation.

Sec. 404. Limitations on actions. 

Sec. 405. Cooperation between Federal and 

State authorities. 

Sec. 406. Sense of the Senate concerning the 

importance of certain unpaid 

services.

TITLE V—AMENDMENTS TO THE 

INTERNAL REVENUE CODE OF 1986 

Subtitle A—Application of Patient 

Protection Provisions 

Sec. 501. Application of requirements to 

group health plans under the 

Internal Revenue Code of 1986. 

Sec. 502. Conforming enforcement for wom-

en’s health and cancer rights. 

Subtitle B—Health Care Coverage Access 

Tax Incentives 

Sec. 511. Expanded availability of Archer 

MSAs.
Sec. 512. Deduction for 100 percent of health 

insurance costs of self-em-

ployed individuals. 
Sec. 513. Credit for health insurance ex-

penses of small businesses. 
Sec. 514. Certain grants by private founda-

tions to qualified health benefit 

purchasing coalitions. 
Sec. 515. State grant program for market in-

novation.

TITLE VI—EFFECTIVE DATES; 

COORDINATION IN IMPLEMENTATION 

Sec. 601. Effective dates. 
Sec. 602. Coordination in implementation. 
Sec. 603. Severability. 

TITLE VII—MISCELLANEOUS 

PROVISIONS

Sec. 701. No impact on Social Security Trust 

Fund.
Sec. 702. Customs user fees. 
Sec. 703. Fiscal year 2002 medicare pay-

ments.
Sec. 704. Sense of Senate with respect to 

participation in clinical trials 

and access to specialty care. 
Sec. 705. Sense of the Senate regarding fair 

review process. 
Sec. 706. Annual review. 
Sec. 707. Definition of born-alive infant. 

TITLE VIII—REVENUE OFFSETS 

Subtitle A—Extension of Custom User Fees 

Sec. 801. Further extension of authority to 

levy customs user fees. 

Subtitle B—Tax Shelter Provisions 

PART I—CLARIFICATION OF ECONOMIC

SUBSTANCE DOCTRINE

Sec. 811. Clarification of economic substance 

doctrine.

PART II—PENALTIES

Sec. 821. Increase in penalty on underpay-

ments resulting from failure to 

satisfy certain common law 

rules.
Sec. 822. Penalty on promoters of tax avoid-

ance strategies which have no 

economic substance, etc. 
Sec. 823. Modifications of penalties for aid-

ing and abetting understate-

ment of tax liability involving 

tax shelters. 
Sec. 824. Failure to maintain lists. 
Sec. 825. Penalty for failing to disclose re-

portable transaction. 
Sec. 826. Registration of certain tax shelters 

without corporate participants. 
Sec. 827. Effective dates. 

PART III—LIMITATIONS ON IMPORTATION OR

TRANSFER OF BUILT-IN LOSSES

Sec. 831. Limitation on importation of built- 

in losses. 
Sec. 832. Disallowance of partnership loss 

transfers.

TITLE I—IMPROVING MANAGED CARE 
Subtitle A—Utilization Review; Claims; and 

Internal and External Appeals 
SEC. 101. UTILIZATION REVIEW ACTIVITIES. 

(a) COMPLIANCE WITH REQUIREMENTS.—

(1) IN GENERAL.—A group health plan, and 

a health insurance issuer that provides 

health insurance coverage, shall conduct uti-

lization review activities in connection with 

the provision of benefits under such plan or 

coverage only in accordance with a utiliza-

tion review program that meets the require-

ments of this section and section 102. 

(2) USE OF OUTSIDE AGENTS.—Nothing in 

this section shall be construed as preventing 

a group health plan or health insurance 

issuer from arranging through a contract or 

otherwise for persons or entities to conduct 

utilization review activities on behalf of the 

plan or issuer, so long as such activities are 

conducted in accordance with a utilization 

review program that meets the requirements 

of this section. 

(3) UTILIZATION REVIEW DEFINED.—For pur-

poses of this section, the terms ‘‘utilization 

review’’ and ‘‘utilization review activities’’ 

mean procedures used to monitor or evaluate 

the use or coverage, clinical necessity, ap-

propriateness, efficacy, or efficiency of 

health care services, procedures or settings, 

and includes prospective review, concurrent 

review, second opinions, case management, 

discharge planning, or retrospective review. 

(b) WRITTEN POLICIES AND CRITERIA.—

(1) WRITTEN POLICIES.—A utilization review 

program shall be conducted consistent with 

written policies and procedures that govern 

all aspects of the program. 

(2) USE OF WRITTEN CRITERIA.—

(A) IN GENERAL.—Such a program shall uti-

lize written clinical review criteria devel-

oped with input from a range of appropriate 

actively practicing health care professionals, 

as determined by the plan, pursuant to the 

program. Such criteria shall include written 

clinical review criteria that are based on 

valid clinical evidence where available and 

that are directed specifically at meeting the 

needs of at-risk populations and covered in-

dividuals with chronic conditions or severe 

illnesses, including gender-specific criteria 

and pediatric-specific criteria where avail-

able and appropriate. 

(B) CONTINUING USE OF STANDARDS IN RET-

ROSPECTIVE REVIEW.—If a health care service 

has been specifically pre-authorized or ap-

proved for a participant, beneficiary, or en-

rollee under such a program, the program 

shall not, pursuant to retrospective review, 

revise or modify the specific standards, cri-

teria, or procedures used for the utilization 

review for procedures, treatment, and serv-

ices delivered to the enrollee during the 

same course of treatment. 

(C) REVIEW OF SAMPLE OF CLAIMS DENIALS.—

Such a program shall provide for a periodic 

evaluation of the clinical appropriateness of 

at least a sample of denials of claims for ben-

efits.

(c) CONDUCT OF PROGRAM ACTIVITIES.—

(1) ADMINISTRATION BY HEALTH CARE PRO-

FESSIONALS.—A utilization review program 

shall be administered by qualified health 

care professionals who shall oversee review 

decisions.

(2) USE OF QUALIFIED, INDEPENDENT PER-

SONNEL.—

(A) IN GENERAL.—A utilization review pro-

gram shall provide for the conduct of utiliza-

tion review activities only through personnel 

who are qualified and have received appro-

priate training in the conduct of such activi-

ties under the program. 

(B) PROHIBITION OF CONTINGENT COMPENSA-

TION ARRANGEMENTS.—Such a program shall 

not, with respect to utilization review activi-

ties, permit or provide compensation or any-

thing of value to its employees, agents, or 

contractors in a manner that encourages de-

nials of claims for benefits. 

(C) PROHIBITION OF CONFLICTS.—Such a pro-

gram shall not permit a health care profes-

sional who is providing health care services 

to an individual to perform utilization re-

view activities in connection with the health 

care services being provided to the indi-

vidual.
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(3) ACCESSIBILITY OF REVIEW.—Such a pro-

gram shall provide that appropriate per-

sonnel performing utilization review activi-

ties under the program, including the utili-

zation review administrator, are reasonably 

accessible by toll-free telephone during nor-

mal business hours to discuss patient care 

and allow response to telephone requests, 

and that appropriate provision is made to re-

ceive and respond promptly to calls received 

during other hours. 

(4) LIMITS ON FREQUENCY.—Such a program 

shall not provide for the performance of uti-

lization review activities with respect to a 

class of services furnished to an individual 

more frequently than is reasonably required 

to assess whether the services under review 

are medically necessary and appropriate. 

SEC. 102. PROCEDURES FOR INITIAL CLAIMS FOR 
BENEFITS AND PRIOR AUTHORIZA-
TION DETERMINATIONS. 

(a) PROCEDURES OF INITIAL CLAIMS FOR

BENEFITS.—

(1) IN GENERAL.—A group health plan, and 

a health insurance issuer offering health in-

surance coverage, shall— 

(A) make a determination on an initial 

claim for benefits by a participant, bene-

ficiary, or enrollee (or authorized represent-

ative) regarding payment or coverage for 

items or services under the terms and condi-

tions of the plan or coverage involved, in-

cluding any cost-sharing amount that the 

participant, beneficiary, or enrollee is re-

quired to pay with respect to such claim for 

benefits; and 

(B) notify a participant, beneficiary, or en-

rollee (or authorized representative) and the 

treating health care professional involved re-

garding a determination on an initial claim 

for benefits made under the terms and condi-

tions of the plan or coverage, including any 

cost-sharing amounts that the participant, 

beneficiary, or enrollee may be required to 

make with respect to such claim for benefits, 

and of the right of the participant, bene-

ficiary, or enrollee to an internal appeal 

under section 103. 

(2) ACCESS TO INFORMATION.—

(A) TIMELY PROVISION OF NECESSARY INFOR-

MATION.—With respect to an initial claim for 

benefits, the participant, beneficiary, or en-

rollee (or authorized representative) and the 

treating health care professional (if any) 

shall provide the plan or issuer with access 

to information requested by the plan or 

issuer that is necessary to make a deter-

mination relating to the claim. Such access 

shall be provided not later than 5 days after 

the date on which the request for informa-

tion is received, or, in a case described in 

subparagraph (B) or (C) of subsection (b)(1), 

by such earlier time as may be necessary to 

comply with the applicable timeline under 

such subparagraph. 

(B) LIMITED EFFECT OF FAILURE ON PLAN OR

ISSUER’S OBLIGATIONS.—Failure of the partic-

ipant, beneficiary, or enrollee to comply 

with the requirements of subparagraph (A) 

shall not remove the obligation of the plan 

or issuer to make a decision in accordance 

with the medical exigencies of the case and 

as soon as possible, based on the available in-

formation, and failure to comply with the 

time limit established by this paragraph 

shall not remove the obligation of the plan 

or issuer to comply with the requirements of 

this section. 

(3) ORAL REQUESTS.—In the case of a claim 

for benefits involving an expedited or con-

current determination, a participant, bene-

ficiary, or enrollee (or authorized represent-

ative) may make an initial claim for benefits 

orally, but a group health plan, or health in-

surance issuer offering health insurance cov-

erage, may require that the participant, ben-

eficiary, or enrollee (or authorized represent-

ative) provide written confirmation of such 

request in a timely manner on a form pro-

vided by the plan or issuer. In the case of 

such an oral request for benefits, the making 

of the request (and the timing of such re-

quest) shall be treated as the making at that 

time of a claim for such benefits without re-

gard to whether and when a written con-

firmation of such request is made. 
(b) TIMELINE FOR MAKING DETERMINA-

TIONS.—

(1) PRIOR AUTHORIZATION DETERMINATION.—

(A) IN GENERAL.—A group health plan, and 

a health insurance issuer offering health in-

surance coverage, shall make a prior author-

ization determination on a claim for benefits 

(whether oral or written) in accordance with 

the medical exigencies of the case and as 

soon as possible, but in no case later than 14 

days from the date on which the plan or 

issuer receives information that is reason-

ably necessary to enable the plan or issuer to 

make a determination on the request for 

prior authorization and in no case later than 

28 days after the date of the claim for bene-

fits is received. 

(B) EXPEDITED DETERMINATION.—Notwith-

standing subparagraph (A), a group health 

plan, and a health insurance issuer offering 

health insurance coverage, shall expedite a 

prior authorization determination on a claim 

for benefits described in such subparagraph 

when a request for such an expedited deter-

mination is made by a participant, bene-

ficiary, or enrollee (or authorized represent-

ative) at any time during the process for 

making a determination and a health care 

professional certifies, with the request, that 

a determination under the procedures de-

scribed in subparagraph (A) would seriously 

jeopardize the life or health of the partici-

pant, beneficiary, or enrollee or the ability 

of the participant, beneficiary, or enrollee to 

maintain or regain maximum function. Such 

determination shall be made in accordance 

with the medical exigencies of the case and 

as soon as possible, but in no case later than 

72 hours after the time the request is re-

ceived by the plan or issuer under this sub-

paragraph.

(C) ONGOING CARE.—

(i) CONCURRENT REVIEW.—

(I) IN GENERAL.—Subject to clause (ii), in 

the case of a concurrent review of ongoing 

care (including hospitalization), which re-

sults in a termination or reduction of such 

care, the plan or issuer must provide by tele-

phone and in printed form notice of the con-

current review determination to the indi-

vidual or the individual’s designee and the 

individual’s health care provider in accord-

ance with the medical exigencies of the case 

and as soon as possible, with sufficient time 

prior to the termination or reduction to 

allow for an appeal under section 103(b)(3) to 

be completed before the termination or re-

duction takes effect. 

(II) CONTENTS OF NOTICE.—Such notice 

shall include, with respect to ongoing health 

care items and services, the number of ongo-

ing services approved, the new total of ap-

proved services, the date of onset of services, 

and the next review date, if any, as well as a 

statement of the individual’s rights to fur-

ther appeal. 

(ii) RULE OF CONSTRUCTION.—Clause (i) 

shall not be construed as requiring plans or 

issuers to provide coverage of care that 

would exceed the coverage limitations for 

such care. 

(2) RETROSPECTIVE DETERMINATION.—A

group health plan, and a health insurance 

issuer offering health insurance coverage, 

shall make a retrospective determination on 

a claim for benefits in accordance with the 

medical exigencies of the case and as soon as 

possible, but not later than 30 days after the 

date on which the plan or issuer receives in-

formation that is reasonably necessary to 

enable the plan or issuer to make a deter-

mination on the claim, or, if earlier, 60 days 

after the date of receipt of the claim for ben-

efits.

(c) NOTICE OF A DENIAL OF A CLAIM FOR

BENEFITS.—Written notice of a denial made 

under an initial claim for benefits shall be 

issued to the participant, beneficiary, or en-

rollee (or authorized representative) and the 

treating health care professional in accord-

ance with the medical exigencies of the case 

and as soon as possible, but in no case later 

than 2 days after the date of the determina-

tion (or, in the case described in subpara-

graph (B) or (C) of subsection (b)(1), within 

the 72-hour or applicable period referred to 

in such subparagraph). 

(d) REQUIREMENTS OF NOTICE OF DETER-

MINATIONS.—The written notice of a denial of 

a claim for benefits determination under 

subsection (c) shall be provided in printed 

form and written in a manner calculated to 

be understood by the participant, bene-

ficiary, or enrollee and shall include— 

(1) the specific reasons for the determina-

tion (including a summary of the clinical or 

scientific evidence used in making the deter-

mination);

(2) the procedures for obtaining additional 

information concerning the determination; 

and

(3) notification of the right to appeal the 

determination and instructions on how to 

initiate an appeal in accordance with section 

103.

(e) DEFINITIONS.—For purposes of this part: 

(1) AUTHORIZED REPRESENTATIVE.—The

term ‘‘authorized representative’’ means, 

with respect to an individual who is a partic-

ipant, beneficiary, or enrollee, any health 

care professional or other person acting on 

behalf of the individual with the individual’s 

consent or without such consent if the indi-

vidual is medically unable to provide such 

consent.

(2) CLAIM FOR BENEFITS.—The term ‘‘claim 

for benefits’’ means any request for coverage 

(including authorization of coverage), for eli-

gibility, or for payment in whole or in part, 

for an item or service under a group health 

plan or health insurance coverage. 

(3) DENIAL OF CLAIM FOR BENEFITS.—The

term ‘‘denial’’ means, with respect to a 

claim for benefits, a denial (in whole or in 

part) of, or a failure to act on a timely basis 

upon, the claim for benefits and includes a 

failure to provide benefits (including items 

and services) required to be provided under 

this title. 

(4) TREATING HEALTH CARE PROFESSIONAL.—

The term ‘‘treating health care professional’’ 

means, with respect to services to be pro-

vided to a participant, beneficiary, or en-

rollee, a health care professional who is pri-

marily responsible for delivering those serv-

ices to the participant, beneficiary, or en-

rollee.

SEC. 103. INTERNAL APPEALS OF CLAIMS DENI-
ALS.

(a) RIGHT TO INTERNAL APPEAL.—

(1) IN GENERAL.—A participant, bene-

ficiary, or enrollee (or authorized represent-

ative) may appeal any denial of a claim for 

benefits under section 102 under the proce-

dures described in this section. 

(2) TIME FOR APPEAL.—
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(A) IN GENERAL.—A group health plan, and 

a health insurance issuer offering health in-

surance coverage, shall ensure that a partici-

pant, beneficiary, or enrollee (or authorized 

representative) has a period of not less than 

180 days beginning on the date of a denial of 

a claim for benefits under section 102 in 

which to appeal such denial under this sec-

tion.

(B) DATE OF DENIAL.—For purposes of sub-

paragraph (A), the date of the denial shall be 

deemed to be the date as of which the partic-

ipant, beneficiary, or enrollee knew of the 

denial of the claim for benefits. 

(3) FAILURE TO ACT.—The failure of a plan 

or issuer to issue a determination on a claim 

for benefits under section 102 within the ap-

plicable timeline established for such a de-

termination under such section is a denial of 

a claim for benefits for purposes this subtitle 

as of the date of the applicable deadline. 

(4) PLAN WAIVER OF INTERNAL REVIEW.—A

group health plan, or health insurance issuer 

offering health insurance coverage, may 

waive the internal review process under this 

section. In such case the plan or issuer shall 

provide notice to the participant, bene-

ficiary, or enrollee (or authorized represent-

ative) involved, the participant, beneficiary, 

or enrollee (or authorized representative) in-

volved shall be relieved of any obligation to 

complete the internal review involved, and 

may, at the option of such participant, bene-

ficiary, enrollee, or representative proceed 

directly to seek further appeal through ex-

ternal review under section 104 or otherwise. 

(b) TIMELINES FOR MAKING DETERMINA-

TIONS.—

(1) ORAL REQUESTS.—In the case of an ap-

peal of a denial of a claim for benefits under 

this section that involves an expedited or 

concurrent determination, a participant, 

beneficiary, or enrollee (or authorized rep-

resentative) may request such appeal orally. 

A group health plan, or health insurance 

issuer offering health insurance coverage, 

may require that the participant, bene-

ficiary, or enrollee (or authorized represent-

ative) provide written confirmation of such 

request in a timely manner on a form pro-

vided by the plan or issuer. In the case of 

such an oral request for an appeal of a de-

nial, the making of the request (and the tim-

ing of such request) shall be treated as the 

making at that time of a request for an ap-

peal without regard to whether and when a 

written confirmation of such request is 

made.

(2) ACCESS TO INFORMATION.—

(A) TIMELY PROVISION OF NECESSARY INFOR-

MATION.—With respect to an appeal of a de-

nial of a claim for benefits, the participant, 

beneficiary, or enrollee (or authorized rep-

resentative) and the treating health care 

professional (if any) shall provide the plan or 

issuer with access to information requested 

by the plan or issuer that is necessary to 

make a determination relating to the appeal. 

Such access shall be provided not later than 

5 days after the date on which the request for 

information is received, or, in a case de-

scribed in subparagraph (B) or (C) of para-

graph (3), by such earlier time as may be 

necessary to comply with the applicable 

timeline under such subparagraph. 

(B) LIMITED EFFECT OF FAILURE ON PLAN OR

ISSUER’S OBLIGATIONS.—Failure of the partic-

ipant, beneficiary, or enrollee to comply 

with the requirements of subparagraph (A) 

shall not remove the obligation of the plan 

or issuer to make a decision in accordance 

with the medical exigencies of the case and 

as soon as possible, based on the available in-

formation, and failure to comply with the 

time limit established by this paragraph 

shall not remove the obligation of the plan 

or issuer to comply with the requirements of 

this section. 

(3) PRIOR AUTHORIZATION DETERMINA-

TIONS.—

(A) IN GENERAL.—Except as provided in this 

paragraph or paragraph (4), a group health 

plan, and a health insurance issuer offering 

health insurance coverage, shall make a de-

termination on an appeal of a denial of a 

claim for benefits under this subsection in 

accordance with the medical exigencies of 

the case and as soon as possible, but in no 

case later than 14 days from the date on 

which the plan or issuer receives information 

that is reasonably necessary to enable the 

plan or issuer to make a determination on 

the appeal and in no case later than 28 days 

after the date the request for the appeal is 

received.

(B) EXPEDITED DETERMINATION.—Notwith-

standing subparagraph (A), a group health 

plan, and a health insurance issuer offering 

health insurance coverage, shall expedite a 

prior authorization determination on an ap-

peal of a denial of a claim for benefits de-

scribed in subparagraph (A), when a request 

for such an expedited determination is made 

by a participant, beneficiary, or enrollee (or 

authorized representative) at any time dur-

ing the process for making a determination 

and a health care professional certifies, with 

the request, that a determination under the 

procedures described in subparagraph (A) 

would seriously jeopardize the life or health 

of the participant, beneficiary, or enrollee or 

the ability of the participant, beneficiary, or 

enrollee to maintain or regain maximum 

function. Such determination shall be made 

in accordance with the medical exigencies of 

the case and as soon as possible, but in no 

case later than 72 hours after the time the 

request for such appeal is received by the 

plan or issuer under this subparagraph. 

(C) ONGOING CARE DETERMINATIONS.—

(i) IN GENERAL.—Subject to clause (ii), in 

the case of a concurrent review determina-

tion described in section 102(b)(1)(C)(i)(I), 

which results in a termination or reduction 

of such care, the plan or issuer must provide 

notice of the determination on the appeal 

under this section by telephone and in print-

ed form to the individual or the individual’s 

designee and the individual’s health care 

provider in accordance with the medical ex-

igencies of the case and as soon as possible, 

with sufficient time prior to the termination 

or reduction to allow for an external appeal 

under section 104 to be completed before the 

termination or reduction takes effect. 

(ii) RULE OF CONSTRUCTION.—Clause (i) 

shall not be construed as requiring plans or 

issuers to provide coverage of care that 

would exceed the coverage limitations for 

such care. 

(4) RETROSPECTIVE DETERMINATION.—A

group health plan, and a health insurance 

issuer offering health insurance coverage, 

shall make a retrospective determination on 

an appeal of a denial of a claim for benefits 

in no case later than 30 days after the date 

on which the plan or issuer receives nec-

essary information that is reasonably nec-

essary to enable the plan or issuer to make 

a determination on the appeal and in no case 

later than 60 days after the date the request 

for the appeal is received. 

(c) CONDUCT OF REVIEW.—

(1) IN GENERAL.—A review of a denial of a 

claim for benefits under this section shall be 

conducted by an individual with appropriate 

expertise who was not involved in the initial 

determination.

(2) PEER REVIEW OF MEDICAL DECISIONS BY

HEALTH CARE PROFESSIONALS.—A review of an 

appeal of a denial of a claim for benefits that 

is based on a lack of medical necessity and 

appropriateness, or based on an experimental 

or investigational treatment, or requires an 

evaluation of medical facts— 

(A) shall be made by a physician 

(allopathic or osteopathic); or 

(B) in a claim for benefits provided by a 

non-physician health professional, shall be 

made by reviewer (or reviewers) including at 

least one practicing non-physician health 

professional of the same or similar specialty; 

with appropriate expertise (including, in the 

case of a child, appropriate pediatric exper-

tise) and acting within the appropriate scope 

of practice within the State in which the 

service is provided or rendered, who was not 

involved in the initial determination. 
(d) NOTICE OF DETERMINATION.—

(1) IN GENERAL.—Written notice of a deter-

mination made under an internal appeal of a 

denial of a claim for benefits shall be issued 

to the participant, beneficiary, or enrollee 

(or authorized representative) and the treat-

ing health care professional in accordance 

with the medical exigencies of the case and 

as soon as possible, but in no case later than 

2 days after the date of completion of the re-

view (or, in the case described in subpara-

graph (B) or (C) of subsection (b)(3), within 

the 72-hour or applicable period referred to 

in such subparagraph). 

(2) FINAL DETERMINATION.—The decision by 

a plan or issuer under this section shall be 

treated as the final determination of the 

plan or issuer on a denial of a claim for bene-

fits. The failure of a plan or issuer to issue 

a determination on an appeal of a denial of 

a claim for benefits under this section within 

the applicable timeline established for such 

a determination shall be treated as a final 

determination on an appeal of a denial of a 

claim for benefits for purposes of proceeding 

to external review under section 104. 

(3) REQUIREMENTS OF NOTICE.—With respect 

to a determination made under this section, 

the notice described in paragraph (1) shall be 

provided in printed form and written in a 

manner calculated to be understood by the 

participant, beneficiary, or enrollee and 

shall include— 

(A) the specific reasons for the determina-

tion (including a summary of the clinical or 

scientific evidence used in making the deter-

mination);

(B) the procedures for obtaining additional 

information concerning the determination; 

and

(C) notification of the right to an inde-

pendent external review under section 104 

and instructions on how to initiate such a re-

view.

SEC. 104. INDEPENDENT EXTERNAL APPEALS 
PROCEDURES.

(a) RIGHT TO EXTERNAL APPEAL.—A group 

health plan, and a health insurance issuer of-

fering health insurance coverage, shall pro-

vide in accordance with this section partici-

pants, beneficiaries, and enrollees (or au-

thorized representatives) with access to an 

independent external review for any denial 

of a claim for benefits. 
(b) INITIATION OF THE INDEPENDENT EXTER-

NAL REVIEW PROCESS.—

(1) TIME TO FILE.—A request for an inde-

pendent external review under this section 

shall be filed with the plan or issuer not 

later than 180 days after the date on which 

the participant, beneficiary, or enrollee re-

ceives notice of the denial under section 

103(d) or notice of waiver of internal review 

under section 103(a)(4) or the date on which 
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the plan or issuer has failed to make a time-

ly decision under section 103(d)(2) and noti-

fies the participant or beneficiary that it has 

failed to make a timely decision and that the 

beneficiary must file an appeal with an ex-

ternal review entity within 180 days if the 

participant or beneficiary desires to file such 

an appeal. 

(2) FILING OF REQUEST.—

(A) IN GENERAL.—Subject to the succeeding 

provisions of this subsection, a group health 

plan, or health insurance issuer offering 

health insurance coverage, may— 

(i) except as provided in subparagraph 

(B)(i), require that a request for review be in 

writing;

(ii) limit the filing of such a request to the 

participant, beneficiary, or enrollee involved 

(or an authorized representative); 

(iii) except if waived by the plan or issuer 

under section 103(a)(4), condition access to 

an independent external review under this 

section upon a final determination of a de-

nial of a claim for benefits under the inter-

nal review procedure under section 103; 

(iv) except as provided in subparagraph 

(B)(ii), require payment of a filing fee to the 

plan or issuer of a sum that does not exceed 

$25; and 

(v) require that a request for review in-

clude the consent of the participant, bene-

ficiary, or enrollee (or authorized represent-

ative) for the release of necessary medical 

information or records of the participant, 

beneficiary, or enrollee to the qualified ex-

ternal review entity only for purposes of con-

ducting external review activities. 

(B) REQUIREMENTS AND EXCEPTION RELATING

TO GENERAL RULE.—

(i) ORAL REQUESTS PERMITTED IN EXPEDITED

OR CONCURRENT CASES.—In the case of an ex-

pedited or concurrent external review as pro-

vided for under subsection (e), the request 

for such review may be made orally. A group 

health plan, or health insurance issuer offer-

ing health insurance coverage, may require 

that the participant, beneficiary, or enrollee 

(or authorized representative) provide writ-

ten confirmation of such request in a timely 

manner on a form provided by the plan or 

issuer. Such written confirmation shall be 

treated as a consent for purposes of subpara-

graph (A)(v). In the case of such an oral re-

quest for such a review, the making of the 

request (and the timing of such request) 

shall be treated as the making at that time 

of a request for such a review without regard 

to whether and when a written confirmation 

of such request is made. 

(ii) EXCEPTION TO FILING FEE REQUIRE-

MENT.—

(I) INDIGENCY.—Payment of a filing fee 

shall not be required under subparagraph 

(A)(iv) where there is a certification (in a 

form and manner specified in guidelines es-

tablished by the appropriate Secretary) that 

the participant, beneficiary, or enrollee is 

indigent (as defined in such guidelines). 

(II) FEE NOT REQUIRED.—Payment of a fil-

ing fee shall not be required under subpara-

graph (A)(iv) if the plan or issuer waives the 

internal appeals process under section 

103(a)(4).

(III) REFUNDING OF FEE.—The filing fee paid 

under subparagraph (A)(iv) shall be refunded 

if the determination under the independent 

external review is to reverse or modify the 

denial which is the subject of the review. 

(IV) COLLECTION OF FILING FEE.—The fail-

ure to pay such a filing fee shall not prevent 

the consideration of a request for review but, 

subject to the preceding provisions of this 

clause, shall constitute a legal liability to 

pay.

(c) REFERRAL TO QUALIFIED EXTERNAL RE-
VIEW ENTITY UPON REQUEST.—

(1) IN GENERAL.—Upon the filing of a re-

quest for independent external review with 

the group health plan, or health insurance 

issuer offering health insurance coverage, 

the plan or issuer shall immediately refer 

such request, and forward the plan or issuer’s 

initial decision (including the information 

described in section 103(d)(3)(A)), to a quali-

fied external review entity selected in ac-

cordance with this section. 

(2) ACCESS TO PLAN OR ISSUER AND HEALTH

PROFESSIONAL INFORMATION.—With respect to 

an independent external review conducted 

under this section, the participant, bene-

ficiary, or enrollee (or authorized represent-

ative), the plan or issuer, and the treating 

health care professional (if any) shall pro-

vide the external review entity with infor-

mation that is necessary to conduct a review 

under this section, as determined and re-

quested by the entity. Such information 

shall be provided not later than 5 days after 

the date on which the request for informa-

tion is received, or, in a case described in 

clause (ii) or (iii) of subsection (e)(1)(A), by 

such earlier time as may be necessary to 

comply with the applicable timeline under 

such clause. 

(3) SCREENING OF REQUESTS BY QUALIFIED

EXTERNAL REVIEW ENTITIES.—

(A) IN GENERAL.—With respect to a request 

referred to a qualified external review entity 

under paragraph (1) relating to a denial of a 

claim for benefits, the entity shall refer such 

request for the conduct of an independent 

medical review unless the entity determines 

that—

(i) any of the conditions described in 

clauses (ii) or (iii) of subsection (b)(2)(A) 

have not been met; 

(ii) the denial of the claim for benefits does 

not involve a medically reviewable decision 

under subsection (d)(2); 

(iii) the denial of the claim for benefits re-

lates to a decision regarding whether an in-

dividual is a participant, beneficiary, or en-

rollee who is enrolled under the terms and 

conditions of the plan or coverage (including 

the applicability of any waiting period under 

the plan or coverage); or 

(iv) the denial of the claim for benefits is 

a decision as to the application of cost-shar-

ing requirements or the application of a spe-

cific exclusion or express limitation on the 

amount, duration, or scope of coverage of 

items or services under the terms and condi-

tions of the plan or coverage unless the deci-

sion is a denial described in subsection (d)(2). 

Upon making a determination that any of 

clauses (i) through (iv) applies with respect 

to the request, the entity shall determine 

that the denial of a claim for benefits in-

volved is not eligible for independent med-

ical review under subsection (d), and shall 

provide notice in accordance with subpara-

graph (C). 

(B) PROCESS FOR MAKING DETERMINATIONS.—

(i) NO DEFERENCE TO PRIOR DETERMINA-

TIONS.—In making determinations under sub-

paragraph (A), there shall be no deference 

given to determinations made by the plan or 

issuer or the recommendation of a treating 

health care professional (if any). 

(ii) USE OF APPROPRIATE PERSONNEL.—A

qualified external review entity shall use ap-

propriately qualified personnel to make de-

terminations under this section. 

(C) NOTICES AND GENERAL TIMELINES FOR

DETERMINATION.—

(i) NOTICE IN CASE OF DENIAL OF REFER-

RAL.—If the entity under this paragraph does 

not make a referral to an independent med-

ical reviewer, the entity shall provide notice 

to the plan or issuer, the participant, bene-

ficiary, or enrollee (or authorized represent-

ative) filing the request, and the treating 

health care professional (if any) that the de-

nial is not subject to independent medical 

review. Such notice— 

(I) shall be written (and, in addition, may 

be provided orally) in a manner calculated to 

be understood by a participant or enrollee; 

(II) shall include the reasons for the deter-

mination;

(III) include any relevant terms and condi-

tions of the plan or coverage; and 

(IV) include a description of any further re-

course available to the individual. 

(ii) GENERAL TIMELINE FOR DETERMINA-

TIONS.—Upon receipt of information under 

paragraph (2), the qualified external review 

entity, and if required the independent med-

ical reviewer, shall make a determination 

within the overall timeline that is applicable 

to the case under review as described in sub-

section (e), except that if the entity deter-

mines that a referral to an independent med-

ical reviewer is not required, the entity shall 

provide notice of such determination to the 

participant, beneficiary, or enrollee (or au-

thorized representative) within such 

timeline and within 2 days of the date of 

such determination. 

(d) INDEPENDENT MEDICAL REVIEW.—

(1) IN GENERAL.—If a qualified external re-

view entity determines under subsection (c) 

that a denial of a claim for benefits is eligi-

ble for independent medical review, the enti-

ty shall refer the denial involved to an inde-

pendent medical reviewer for the conduct of 

an independent medical review under this 

subsection.

(2) MEDICALLY REVIEWABLE DECISIONS.—A

denial of a claim for benefits is eligible for 

independent medical review if the benefit for 

the item or service for which the claim is 

made would be a covered benefit under the 

terms and conditions of the plan or coverage 

but for one (or more) of the following deter-

minations:

(A) DENIALS BASED ON MEDICAL NECESSITY

AND APPROPRIATENESS.—A determination 

that the item or service is not covered be-

cause it is not medically necessary and ap-

propriate or based on the application of sub-

stantially equivalent terms. 

(B) DENIALS BASED ON EXPERIMENTAL OR IN-

VESTIGATIONAL TREATMENT.—A determina-

tion that the item or service is not covered 

because it is experimental or investigational 

or based on the application of substantially 

equivalent terms. 

(C) DENIALS OTHERWISE BASED ON AN EVAL-

UATION OF MEDICAL FACTS.—A determination 

that the item or service or condition is not 

covered based on grounds that require an 

evaluation of the medical facts by a health 

care professional in the specific case in-

volved to determine the coverage and extent 

of coverage of the item or service or condi-

tion.

(3) INDEPENDENT MEDICAL REVIEW DETER-

MINATION.—

(A) IN GENERAL.—An independent medical 

reviewer under this section shall make a new 

independent determination with respect to 

whether or not the denial of a claim for a 

benefit that is the subject of the review 

should be upheld, reversed, or modified. 

(B) STANDARD FOR DETERMINATION.—The

independent medical reviewer’s determina-

tion relating to the medical necessity and 

appropriateness, or the experimental or in-

vestigational nature, or the evaluation of 

the medical facts, of the item, service, or 

condition involved shall be based on the 
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medical condition of the participant, bene-

ficiary, or enrollee (including the medical 

records of the participant, beneficiary, or en-

rollee) and valid, relevant scientific evidence 

and clinical evidence, including peer-re-

viewed medical literature or findings and in-

cluding expert opinion. 

(C) NO COVERAGE FOR EXCLUDED BENEFITS.—

Nothing in this subsection shall be construed 

to permit an independent medical reviewer 

to require that a group health plan, or 

health insurance issuer offering health insur-

ance coverage, provide coverage for items or 

services for which benefits are specifically 

excluded or expressly limited under the plan 

or coverage in the plain language of the plan 

document (and which are disclosed under 

section 121(b)(1)(C)). Notwithstanding any 

other provision of this Act, any exclusion of 

an exact medical procedure, any exact time 

limit on the duration or frequency of cov-

erage, and any exact dollar limit on the 

amount of coverage that is specifically enu-

merated and defined (in the plain language 

of the plan or coverage documents) under the 

plan or coverage offered by a group health 

plan or health insurance issuer offering 

health insurance coverage and that is dis-

closed under section 121(b)(1) shall be consid-

ered to govern the scope of the benefits that 

may be required: Provided, That the terms 

and conditions of the plan or coverage relat-

ing to such an exclusion or limit are in com-

pliance with the requirements of law. 

(D) EVIDENCE AND INFORMATION TO BE USED

IN MEDICAL REVIEWS.—In making a deter-

mination under this subsection, the inde-

pendent medical reviewer shall also consider 

appropriate and available evidence and infor-

mation, including the following: 

(i) The determination made by the plan or 

issuer with respect to the claim upon inter-

nal review and the evidence, guidelines, or 

rationale used by the plan or issuer in reach-

ing such determination. 

(ii) The recommendation of the treating 

health care professional and the evidence, 

guidelines, and rationale used by the treat-

ing health care professional in reaching such 

recommendation.

(iii) Additional relevant evidence or infor-

mation obtained by the reviewer or sub-

mitted by the plan, issuer, participant, bene-

ficiary, or enrollee (or an authorized rep-

resentative), or treating health care profes-

sional.

(iv) The plan or coverage document. 

(E) INDEPENDENT DETERMINATION.—In mak-

ing determinations under this section, a 

qualified external review entity and an inde-

pendent medical reviewer shall— 

(i) consider the claim under review without 

deference to the determinations made by the 

plan or issuer or the recommendation of the 

treating health care professional (if any); 

and

(ii) consider, but not be bound by, the defi-

nition used by the plan or issuer of ‘‘medi-

cally necessary and appropriate’’, or ‘‘experi-

mental or investigational’’, or other substan-

tially equivalent terms that are used by the 

plan or issuer to describe medical necessity 

and appropriateness or experimental or in-

vestigational nature of the treatment. 

(F) DETERMINATION OF INDEPENDENT MED-

ICAL REVIEWER.—An independent medical re-

viewer shall, in accordance with the dead-

lines described in subsection (e), prepare a 

written determination to uphold, reverse, or 

modify the denial under review. Such writ-

ten determination shall include— 

(i) the determination of the reviewer; 

(ii) the specific reasons of the reviewer for 

such determination, including a summary of 

the clinical or scientific evidence used in 

making the determination; and 

(iii) with respect to a determination to re-

verse or modify the denial under review, a 

timeframe within which the plan or issuer 

must comply with such determination. 

(G) NONBINDING NATURE OF ADDITIONAL REC-

OMMENDATIONS.—In addition to the deter-

mination under subparagraph (F), the re-

viewer may provide the plan or issuer and 

the treating health care professional with 

additional recommendations in connection 

with such a determination, but any such rec-

ommendations shall not affect (or be treated 

as part of) the determination and shall not 

be binding on the plan or issuer. 

(e) TIMELINES AND NOTIFICATIONS.—

(1) TIMELINES FOR INDEPENDENT MEDICAL

REVIEW.—

(A) PRIOR AUTHORIZATION DETERMINATION.—

(i) IN GENERAL.—The independent medical 

reviewer (or reviewers) shall make a deter-

mination on a denial of a claim for benefits 

that is referred to the reviewer under sub-

section (c)(3) in accordance with the medical 

exigencies of the case and as soon as pos-

sible, but in no case later than 14 days after 

the date of receipt of information under sub-

section (c)(2) if the review involves a prior 

authorization of items or services and in no 

case later than 21 days after the date the re-

quest for external review is received. 

(ii) EXPEDITED DETERMINATION.—Notwith-

standing clause (i) and subject to clause (iii), 

the independent medical reviewer (or review-

ers) shall make an expedited determination 

on a denial of a claim for benefits described 

in clause (i), when a request for such an ex-

pedited determination is made by a partici-

pant, beneficiary, or enrollee (or authorized 

representative) at any time during the proc-

ess for making a determination, and a health 

care professional certifies, with the request, 

that a determination under the timeline de-

scribed in clause (i) would seriously jeop-

ardize the life or health of the participant, 

beneficiary, or enrollee or the ability of the 

participant, beneficiary, or enrollee to main-

tain or regain maximum function. Such de-

termination shall be made in accordance 

with the medical exigencies of the case and 

as soon as possible, but in no case later than 

72 hours after the time the request for exter-

nal review is received by the qualified exter-

nal review entity. 

(iii) ONGOING CARE DETERMINATION.—Not-

withstanding clause (i), in the case of a re-

view described in such clause that involves a 

termination or reduction of care, the notice 

of the determination shall be completed not 

later than 24 hours after the time the request 

for external review is received by the quali-

fied external review entity and before the 

end of the approved period of care. 

(B) RETROSPECTIVE DETERMINATION.—The

independent medical reviewer (or reviewers) 

shall complete a review in the case of a ret-

rospective determination on an appeal of a 

denial of a claim for benefits that is referred 

to the reviewer under subsection (c)(3) in no 

case later than 30 days after the date of re-

ceipt of information under subsection (c)(2) 

and in no case later than 60 days after the 

date the request for external review is re-

ceived by the qualified external review enti-

ty.

(2) NOTIFICATION OF DETERMINATION.—The

external review entity shall ensure that the 

plan or issuer, the participant, beneficiary, 

or enrollee (or authorized representative) 

and the treating health care professional (if 

any) receives a copy of the written deter-

mination of the independent medical re-

viewer prepared under subsection (d)(3)(F). 

Nothing in this paragraph shall be construed 

as preventing an entity or reviewer from pro-

viding an initial oral notice of the reviewer’s 

determination.

(3) FORM OF NOTICES.—Determinations and 

notices under this subsection shall be writ-

ten in a manner calculated to be understood 

by a participant. 

(f) COMPLIANCE.—

(1) APPLICATION OF DETERMINATIONS.—

(A) EXTERNAL REVIEW DETERMINATIONS

BINDING ON PLAN.—The determinations of an 

external review entity and an independent 

medical reviewer under this section shall be 

binding upon the plan or issuer involved. 

(B) COMPLIANCE WITH DETERMINATION.—If

the determination of an independent medical 

reviewer is to reverse or modify the denial, 

the plan or issuer, upon the receipt of such 

determination, shall authorize coverage to 

comply with the medical reviewer’s deter-

mination in accordance with the timeframe 

established by the medical reviewer. 

(2) FAILURE TO COMPLY.—

(A) IN GENERAL.—If a plan or issuer fails to 

comply with the timeframe established 

under paragraph (1)(B) with respect to a par-

ticipant, beneficiary, or enrollee, where such 

failure to comply is caused by the plan or 

issuer, the participant, beneficiary, or en-

rollee may obtain the items or services in-

volved (in a manner consistent with the de-

termination of the independent external re-

viewer) from any provider regardless of 

whether such provider is a participating pro-

vider under the plan or coverage. 

(B) REIMBURSEMENT.—

(i) IN GENERAL.—Where a participant, bene-

ficiary, or enrollee obtains items or services 

in accordance with subparagraph (A), the 

plan or issuer involved shall provide for re-

imbursement of the costs of such items or 

services. Such reimbursement shall be made 

to the treating health care professional or to 

the participant, beneficiary, or enrollee (in 

the case of a participant, beneficiary, or en-

rollee who pays for the costs of such items or 

services).

(ii) AMOUNT.—The plan or issuer shall fully 

reimburse a professional, participant, bene-

ficiary, or enrollee under clause (i) for the 

total costs of the items or services provided 

(regardless of any plan limitations that may 

apply to the coverage of such items or serv-

ices) so long as the items or services were 

provided in a manner consistent with the de-

termination of the independent medical re-

viewer.

(C) FAILURE TO REIMBURSE.—Where a plan 

or issuer fails to provide reimbursement to a 

professional, participant, beneficiary, or en-

rollee in accordance with this paragraph, the 

professional, participant, beneficiary, or en-

rollee may commence a civil action (or uti-

lize other remedies available under law) to 

recover only the amount of any such reim-

bursement that is owed by the plan or issuer 

and any necessary legal costs or expenses 

(including attorney’s fees) incurred in recov-

ering such reimbursement. 

(D) AVAILABLE REMEDIES.—The remedies 

provided under this paragraph are in addi-

tion to any other available remedies. 

(3) PENALTIES AGAINST AUTHORIZED OFFI-

CIALS FOR REFUSING TO AUTHORIZE THE DETER-

MINATION OF AN EXTERNAL REVIEW ENTITY.—

(A) MONETARY PENALTIES.—

(i) IN GENERAL.—In any case in which the 

determination of an external review entity is 

not followed by a group health plan, or by a 

health insurance issuer offering health insur-

ance coverage, any person who, acting in the 

capacity of authorizing the benefit, causes 

such refusal may, in the discretion of a court 
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of competent jurisdiction, be liable to an ag-

grieved participant, beneficiary, or enrollee 

for a civil penalty in an amount of up to 

$1,000 a day from the date on which the de-

termination was transmitted to the plan or 

issuer by the external review entity until the 

date the refusal to provide the benefit is cor-

rected.

(ii) ADDITIONAL PENALTY FOR FAILING TO

FOLLOW TIMELINE.—In any case in which 

treatment was not commenced by the plan in 

accordance with the determination of an 

independent external reviewer, the Secretary 

shall assess a civil penalty of $10,000 against 

the plan and the plan shall pay such penalty 

to the participant, beneficiary, or enrollee 

involved.

(B) CEASE AND DESIST ORDER AND ORDER OF

ATTORNEY’S FEES.—In any action described in 

subparagraph (A) brought by a participant, 

beneficiary, or enrollee with respect to a 

group health plan, or a health insurance 

issuer offering health insurance coverage, in 

which a plaintiff alleges that a person re-

ferred to in such subparagraph has taken an 

action resulting in a refusal of a benefit de-

termined by an external appeal entity to be 

covered, or has failed to take an action for 

which such person is responsible under the 

terms and conditions of the plan or coverage 

and which is necessary under the plan or 

coverage for authorizing a benefit, the court 

shall cause to be served on the defendant an 

order requiring the defendant— 

(i) to cease and desist from the alleged ac-

tion or failure to act; and 

(ii) to pay to the plaintiff a reasonable at-

torney’s fee and other reasonable costs relat-

ing to the prosecution of the action on the 

charges on which the plaintiff prevails. 

(C) ADDITIONAL CIVIL PENALTIES.—

(i) IN GENERAL.—In addition to any penalty 

imposed under subparagraph (A) or (B), the 

appropriate Secretary may assess a civil 

penalty against a person acting in the capac-

ity of authorizing a benefit determined by an 

external review entity for one or more group 

health plans, or health insurance issuers of-

fering health insurance coverage, for— 

(I) any pattern or practice of repeated re-

fusal to authorize a benefit determined by an 

external appeal entity to be covered; or 

(II) any pattern or practice of repeated vio-

lations of the requirements of this section 

with respect to such plan or coverage. 

(ii) STANDARD OF PROOF AND AMOUNT OF

PENALTY.—Such penalty shall be payable 

only upon proof by clear and convincing evi-

dence of such pattern or practice and shall 

be in an amount not to exceed the lesser of— 

(I) 25 percent of the aggregate value of ben-

efits shown by the appropriate Secretary to 

have not been provided, or unlawfully de-

layed, in violation of this section under such 

pattern or practice; or 

(II) $500,000. 

(D) REMOVAL AND DISQUALIFICATION.—Any

person acting in the capacity of authorizing 

benefits who has engaged in any such pat-

tern or practice described in subparagraph 

(C)(i) with respect to a plan or coverage, 

upon the petition of the appropriate Sec-

retary, may be removed by the court from 

such position, and from any other involve-

ment, with respect to such a plan or cov-

erage, and may be precluded from returning 

to any such position or involvement for a pe-

riod determined by the court. 

(4) PROTECTION OF LEGAL RIGHTS.—Nothing

in this subsection or subtitle shall be con-

strued as altering or eliminating any cause 

of action or legal rights or remedies of par-

ticipants, beneficiaries, enrollees, and others 

under State or Federal law (including sec-

tions 502 and 503 of the Employee Retirement 

Income Security Act of 1974), including the 

right to file judicial actions to enforce 

rights.

(g) QUALIFICATIONS OF INDEPENDENT MED-

ICAL REVIEWERS.—

(1) IN GENERAL.—In referring a denial to 1 

or more individuals to conduct independent 

medical review under subsection (c), the 

qualified external review entity shall ensure 

that—

(A) each independent medical reviewer 

meets the qualifications described in para-

graphs (2) and (3); 

(B) with respect to each review at least 1 

such reviewer meets the requirements de-

scribed in paragraphs (4) and (5); and 

(C) compensation provided by the entity to 

the reviewer is consistent with paragraph (6). 

(2) LICENSURE AND EXPERTISE.—Each inde-

pendent medical reviewer shall be a physi-

cian (allopathic or osteopathic) or health 

care professional who— 

(A) is appropriately credentialed or li-

censed in 1 or more States to deliver health 

care services; and 

(B) typically treats the condition, makes 

the diagnosis, or provides the type of treat-

ment under review. 

(3) INDEPENDENCE.—

(A) IN GENERAL.—Subject to subparagraph 

(B), each independent medical reviewer in a 

case shall— 

(i) not be a related party (as defined in 

paragraph (7)); 

(ii) not have a material familial, financial, 

or professional relationship with such a 

party; and 

(iii) not otherwise have a conflict of inter-

est with such a party (as determined under 

regulations).

(B) EXCEPTION.—Nothing in subparagraph 

(A) shall be construed to— 

(i) prohibit an individual, solely on the 

basis of affiliation with the plan or issuer, 

from serving as an independent medical re-

viewer if— 

(I) a non-affiliated individual is not reason-

ably available; 

(II) the affiliated individual is not involved 

in the provision of items or services in the 

case under review; 

(III) the fact of such an affiliation is dis-

closed to the plan or issuer and the partici-

pant, beneficiary, or enrollee (or authorized 

representative) and neither party objects; 

and

(IV) the affiliated individual is not an em-

ployee of the plan or issuer and does not pro-

vide services exclusively or primarily to or 

on behalf of the plan or issuer; 

(ii) prohibit an individual who has staff 

privileges at the institution where the treat-

ment involved takes place from serving as an 

independent medical reviewer merely on the 

basis of such affiliation if the affiliation is 

disclosed to the plan or issuer and the partic-

ipant, beneficiary, or enrollee (or authorized 

representative), and neither party objects; or 

(iii) prohibit receipt of compensation by an 

independent medical reviewer from an entity 

if the compensation is provided consistent 

with paragraph (6). 

(4) PRACTICING HEALTH CARE PROFESSIONAL

IN SAME FIELD.—

(A) IN GENERAL.—In a case involving treat-

ment, or the provision of items or services— 

(i) by a physician, a reviewer shall be a 

practicing physician (allopathic or osteo-

pathic) of the same or similar specialty, as a 

physician who, acting within the appropriate 

scope of practice within the State in which 

the service is provided or rendered, typically 

treats the condition, makes the diagnosis, or 

provides the type of treatment under review; 

or

(ii) by a non-physician health care profes-

sional, a reviewer (or reviewers) shall in-

clude at least one practicing non-physician 

health care professional of the same or simi-

lar specialty as the non-physician health 

care professional who, acting within the ap-

propriate scope of practice within the State 

in which the service is provided or rendered, 

typically treats the condition, makes the di-

agnosis, or provides the type of treatment 

under review. 

(B) PRACTICING DEFINED.—For purposes of 

this paragraph, the term ‘‘practicing’’ 

means, with respect to an individual who is 

a physician or other health care professional 

that the individual provides health care serv-

ices to individual patients on average at 

least 2 days per week. 

(5) PEDIATRIC EXPERTISE.—In the case of an 

external review relating to a child, a re-

viewer shall have expertise under paragraph 

(2) in pediatrics. 

(6) LIMITATIONS ON REVIEWER COMPENSA-

TION.—Compensation provided by a qualified 

external review entity to an independent 

medical reviewer in connection with a re-

view under this section shall— 

(A) not exceed a reasonable level; and 

(B) not be contingent on the decision ren-

dered by the reviewer. 

(7) RELATED PARTY DEFINED.—For purposes 

of this section, the term ‘‘related party’’ 

means, with respect to a denial of a claim 

under a plan or coverage relating to a partic-

ipant, beneficiary, or enrollee, any of the fol-

lowing:

(A) The plan, plan sponsor, or issuer in-

volved, or any fiduciary, officer, director, or 

employee of such plan, plan sponsor, or 

issuer.

(B) The participant, beneficiary, or en-

rollee (or authorized representative). 

(C) The health care professional that pro-

vides the items or services involved in the 

denial.

(D) The institution at which the items or 

services (or treatment) involved in the de-

nial are provided. 

(E) The manufacturer of any drug or other 

item that is included in the items or services 

involved in the denial. 

(F) Any other party determined under any 

regulations to have a substantial interest in 

the denial involved. 
(h) QUALIFIED EXTERNAL REVIEW ENTI-

TIES.—

(1) SELECTION OF QUALIFIED EXTERNAL RE-

VIEW ENTITIES.—

(A) LIMITATION ON PLAN OR ISSUER SELEC-

TION.—The appropriate Secretary shall im-

plement procedures— 

(i) to assure that the selection process 

among qualified external review entities will 

not create any incentives for external review 

entities to make a decision in a biased man-

ner; and 

(ii) for auditing a sample of decisions by 

such entities to assure that no such deci-

sions are made in a biased manner. 

No such selection process under the proce-

dures implemented by the appropriate Sec-

retary may give either the patient or the 

plan or issuer any ability to determine or in-

fluence the selection of a qualified external 

review entity to review the case of any par-

ticipant, beneficiary, or enrollee. 

(B) STATE AUTHORITY WITH RESPECT TO

QUALIFIED EXTERNAL REVIEW ENTITIES FOR

HEALTH INSURANCE ISSUERS.—With respect to 

health insurance issuers offering health in-

surance coverage in a State, the State may 

provide for external review activities to be 
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conducted by a qualified external appeal en-

tity that is designated by the State or that 

is selected by the State in a manner deter-

mined by the State to assure an unbiased de-

termination.

(2) CONTRACT WITH QUALIFIED EXTERNAL RE-

VIEW ENTITY.—Except as provided in para-

graph (1)(B), the external review process of a 

plan or issuer under this section shall be 

conducted under a contract between the plan 

or issuer and 1 or more qualified external re-

view entities (as defined in paragraph (4)(A)). 

(3) TERMS AND CONDITIONS OF CONTRACT.—

The terms and conditions of a contract under 

paragraph (2) shall— 

(A) be consistent with the standards the 

appropriate Secretary shall establish to as-

sure there is no real or apparent conflict of 

interest in the conduct of external review ac-

tivities; and 

(B) provide that the costs of the external 

review process shall be borne by the plan or 

issuer.

Subparagraph (B) shall not be construed as 

applying to the imposition of a filing fee 

under subsection (b)(2)(A)(iv) or costs in-

curred by the participant, beneficiary, or en-

rollee (or authorized representative) or 

treating health care professional (if any) in 

support of the review, including the provi-

sion of additional evidence or information. 

(4) QUALIFICATIONS.—

(A) IN GENERAL.—In this section, the term 

‘‘qualified external review entity’’ means, in 

relation to a plan or issuer, an entity that is 

initially certified (and periodically recer-

tified) under subparagraph (C) as meeting 

the following requirements: 

(i) The entity has (directly or through con-

tracts or other arrangements) sufficient 

medical, legal, and other expertise and suffi-

cient staffing to carry out duties of a quali-

fied external review entity under this section 

on a timely basis, including making deter-

minations under subsection (b)(2)(A) and pro-

viding for independent medical reviews 

under subsection (d). 

(ii) The entity is not a plan or issuer or an 

affiliate or a subsidiary of a plan or issuer, 

and is not an affiliate or subsidiary of a pro-

fessional or trade association of plans or 

issuers or of health care providers. 

(iii) The entity has provided assurances 

that it will conduct external review activi-

ties consistent with the applicable require-

ments of this section and standards specified 

in subparagraph (C), including that it will 

not conduct any external review activities in 

a case unless the independence requirements 

of subparagraph (B) are met with respect to 

the case. 

(iv) The entity has provided assurances 

that it will provide information in a timely 

manner under subparagraph (D). 

(v) The entity meets such other require-

ments as the appropriate Secretary provides 

by regulation. 

(B) INDEPENDENCE REQUIREMENTS.—

(i) IN GENERAL.—Subject to clause (ii), an 

entity meets the independence requirements 

of this subparagraph with respect to any 

case if the entity— 

(I) is not a related party (as defined in sub-

section (g)(7)); 

(II) does not have a material familial, fi-

nancial, or professional relationship with 

such a party; and 

(III) does not otherwise have a conflict of 

interest with such a party (as determined 

under regulations). 

(ii) EXCEPTION FOR REASONABLE COMPENSA-

TION.—Nothing in clause (i) shall be con-

strued to prohibit receipt by a qualified ex-

ternal review entity of compensation from a 

plan or issuer for the conduct of external re-

view activities under this section if the com-

pensation is provided consistent with clause 

(iii).

(iii) LIMITATIONS ON ENTITY COMPENSA-

TION.—Compensation provided by a plan or 

issuer to a qualified external review entity 

in connection with reviews under this sec-

tion shall— 

(I) not exceed a reasonable level; and 

(II) not be contingent on any decision ren-

dered by the entity or by any independent 

medical reviewer. 

(C) CERTIFICATION AND RECERTIFICATION

PROCESS.—

(i) IN GENERAL.—The initial certification 

and recertification of a qualified external re-

view entity shall be made— 

(I) under a process that is recognized or ap-

proved by the appropriate Secretary; or 

(II) by a qualified private standard-setting 

organization that is approved by the appro-

priate Secretary under clause (iii). 

In taking action under subclause (I), the ap-

propriate Secretary shall give deference to 

entities that are under contract with the 

Federal Government or with an applicable 

State authority to perform functions of the 

type performed by qualified external review 

entities.

(ii) PROCESS.—The appropriate Secretary 

shall not recognize or approve a process 

under clause (i)(I) unless the process applies 

standards (as promulgated in regulations) 

that ensure that a qualified external review 

entity—

(I) will carry out (and has carried out, in 

the case of recertification) the responsibil-

ities of such an entity in accordance with 

this section, including meeting applicable 

deadlines;

(II) will meet (and has met, in the case of 

recertification) appropriate indicators of fis-

cal integrity; 

(III) will maintain (and has maintained, in 

the case of recertification) appropriate con-

fidentiality with respect to individually 

identifiable health information obtained in 

the course of conducting external review ac-

tivities; and 

(IV) in the case of recertification, shall re-

view the matters described in clause (iv). 

(iii) APPROVAL OF QUALIFIED PRIVATE

STANDARD-SETTING ORGANIZATIONS.—For pur-

poses of clause (i)(II), the appropriate Sec-

retary may approve a qualified private 

standard-setting organization if such Sec-

retary finds that the organization only cer-

tifies (or recertifies) external review entities 

that meet at least the standards required for 

the certification (or recertification) of exter-

nal review entities under clause (ii). 

(iv) CONSIDERATIONS IN RECERTIFICATIONS.—

In conducting recertifications of a qualified 

external review entity under this paragraph, 

the appropriate Secretary or organization 

conducting the recertification shall review 

compliance of the entity with the require-

ments for conducting external review activi-

ties under this section, including the fol-

lowing:

(I) Provision of information under subpara-

graph (D). 

(II) Adherence to applicable deadlines 

(both by the entity and by independent med-

ical reviewers it refers cases to). 

(III) Compliance with limitations on com-

pensation (with respect to both the entity 

and independent medical reviewers it refers 

cases to). 

(IV) Compliance with applicable independ-

ence requirements. 

(V) Compliance with the requirement of 

subsection (d)(1) that only medically review-

able decisions shall be the subject of inde-

pendent medical review and with the require-

ment of subsection (d)(3) that independent 

medical reviewers may not require coverage 

for specifically excluded benefits. 

(v) PERIOD OF CERTIFICATION OR RECERTIFI-

CATION.—A certification or recertification 

provided under this paragraph shall extend 

for a period not to exceed 2 years. 

(vi) REVOCATION.—A certification or recer-

tification under this paragraph may be re-

voked by the appropriate Secretary or by the 

organization providing such certification 

upon a showing of cause. The Secretary, or 

organization, shall revoke a certification or 

deny a recertification with respect to an en-

tity if there is a showing that the entity has 

a pattern or practice of ordering coverage for 

benefits that are specifically excluded under 

the plan or coverage. 

(vii) PETITION FOR DENIAL OR WITH-

DRAWAL.—An individual may petition the 

Secretary, or an organization providing the 

certification involves, for a denial of recer-

tification or a withdrawal of a certification 

with respect to an entity under this subpara-

graph if there is a pattern or practice of such 

entity failing to meet a requirement of this 

section.

(viii) SUFFICIENT NUMBER OF ENTITIES.—The

appropriate Secretary shall certify and re-

certify a number of external review entities 

which is sufficient to ensure the timely and 

efficient provision of review services. 

(D) PROVISION OF INFORMATION.—

(i) IN GENERAL.—A qualified external re-

view entity shall provide to the appropriate 

Secretary, in such manner and at such times 

as such Secretary may require, such infor-

mation (relating to the denials which have 

been referred to the entity for the conduct of 

external review under this section) as such 

Secretary determines appropriate to assure 

compliance with the independence and other 

requirements of this section to monitor and 

assess the quality of its external review ac-

tivities and lack of bias in making deter-

minations. Such information shall include 

information described in clause (ii) but shall 

not include individually identifiable medical 

information.

(ii) INFORMATION TO BE INCLUDED.—The in-

formation described in this subclause with 

respect to an entity is as follows: 

(I) The number and types of denials for 

which a request for review has been received 

by the entity. 

(II) The disposition by the entity of such 

denials, including the number referred to a 

independent medical reviewer and the rea-

sons for such dispositions (including the ap-

plication of exclusions), on a plan or issuer- 

specific basis and on a health care specialty- 

specific basis. 

(III) The length of time in making deter-

minations with respect to such denials. 

(IV) Updated information on the informa-

tion required to be submitted as a condition 

of certification with respect to the entity’s 

performance of external review activities. 

(iii) INFORMATION TO BE PROVIDED TO CERTI-

FYING ORGANIZATION.—

(I) IN GENERAL.—In the case of a qualified 

external review entity which is certified (or 

recertified) under this subsection by a quali-

fied private standard-setting organization, at 

the request of the organization, the entity 

shall provide the organization with the infor-

mation provided to the appropriate Sec-

retary under clause (i). 

(II) ADDITIONAL INFORMATION.—Nothing in 

this subparagraph shall be construed as pre-

venting such an organization from requiring 

additional information as a condition of cer-

tification or recertification of an entity. 
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(iv) USE OF INFORMATION.—Information pro-

vided under this subparagraph may be used 

by the appropriate Secretary and qualified 

private standard-setting organizations to 

conduct oversight of qualified external re-

view entities, including recertification of 

such entities, and shall be made available to 

the public in an appropriate manner. 

(E) LIMITATION ON LIABILITY.—No qualified 

external review entity having a contract 

with a plan or issuer, and no person who is 

employed by any such entity or who fur-

nishes professional services to such entity 

(including as an independent medical re-

viewer), shall be held by reason of the per-

formance of any duty, function, or activity 

required or authorized pursuant to this sec-

tion, to be civilly liable under any law of the 

United States or of any State (or political 

subdivision thereof) if there was no actual 

malice or gross misconduct in the perform-

ance of such duty, function, or activity. 

(5) REPORT.—Not later than 12 months 

after the general effective date referred to in 

section 601, the General Accounting Office 

shall prepare and submit to the appropriate 

committees of Congress a report con-

cerning—

(A) the information that is provided under 

paragraph (3)(D); 

(B) the number of denials that have been 

upheld by independent medical reviewers and 

the number of denials that have been re-

versed by such reviewers; and 

(C) the extent to which independent med-

ical reviewers are requiring coverage for ben-

efits that are specifically excluded under the 

plan or coverage. 

SEC. 105. HEALTH CARE CONSUMER ASSISTANCE 
FUND.

(a) GRANTS.—

(1) IN GENERAL.—The Secretary of Health 

and Human Services (referred to in this sec-

tion as the ‘‘Secretary’’) shall establish a 

fund, to be known as the ‘‘Health Care Con-

sumer Assistance Fund’’, to be used to award 

grants to eligible States to carry out con-

sumer assistance activities (including pro-

grams established by States prior to the en-

actment of this Act) designed to provide in-

formation, assistance, and referrals to con-

sumers of health insurance products. 

(2) STATE ELIGIBILITY.—To be eligible to re-

ceive a grant under this subsection a State 

shall prepare and submit to the Secretary an 

application at such time, in such manner, 

and containing such information as the Sec-

retary may require, including a State plan 

that describes— 

(A) the manner in which the State will en-

sure that the health care consumer assist-

ance office (established under paragraph (4)) 

will educate and assist health care con-

sumers in accessing needed care; 

(B) the manner in which the State will co-

ordinate and distinguish the services pro-

vided by the health care consumer assistance 

office with the services provided by Federal, 

State and local health-related ombudsman, 

information, protection and advocacy, insur-

ance, and fraud and abuse programs; 

(C) the manner in which the State will pro-

vide information, outreach, and services to 

underserved, minority populations with lim-

ited English proficiency and populations re-

siding in rural areas; 

(D) the manner in which the State will 

oversee the health care consumer assistance 

office, its activities, product materials and 

evaluate program effectiveness; 

(E) the manner in which the State will en-

sure that funds made available under this 

section will be used to supplement, and not 

supplant, any other Federal, State, or local 

funds expended to provide services for pro-

grams described under this section and those 

described in subparagraphs (C) and (D); 

(F) the manner in which the State will en-

sure that health care consumer office per-

sonnel have the professional background and 

training to carry out the activities of the of-

fice; and 

(G) the manner in which the State will en-

sure that consumers have direct access to 

consumer assistance personnel during reg-

ular business hours. 

(3) AMOUNT OF GRANT.—

(A) IN GENERAL.—From amounts appro-

priated under subsection (b) for a fiscal year, 

the Secretary shall award a grant to a State 

in an amount that bears the same ratio to 

such amounts as the number of individuals 

within the State covered under a group 

health plan or under health insurance cov-

erage offered by a health insurance issuer 

bears to the total number of individuals so 

covered in all States (as determined by the 

Secretary). Any amounts provided to a State 

under this subsection that are not used by 

the State shall be remitted to the Secretary 

and reallocated in accordance with this sub-

paragraph.

(B) MINIMUM AMOUNT.—In no case shall the 

amount provided to a State under a grant 

under this subsection for a fiscal year be less 

than an amount equal to 0.5 percent of the 

amount appropriated for such fiscal year to 

carry out this section. 

(C) NON-FEDERAL CONTRIBUTIONS.—A State 

will provide for the collection of non-Federal 

contributions for the operation of the office 

in an amount that is not less than 25 percent 

of the amount of Federal funds provided to 

the State under this section. 

(4) PROVISION OF FUNDS FOR ESTABLISHMENT

OF OFFICE.—

(A) IN GENERAL.—From amounts provided 

under a grant under this subsection, a State 

shall, directly or through a contract with an 

independent, nonprofit entity with dem-

onstrated experience in serving the needs of 

health care consumers, provide for the estab-

lishment and operation of a State health 

care consumer assistance office. 

(B) ELIGIBILITY OF ENTITY.—To be eligible 

to enter into a contract under subparagraph 

(A), an entity shall demonstrate that it has 

the technical, organizational, and profes-

sional capacity to deliver the services de-

scribed in subsection (b) to all public and 

private health insurance participants, bene-

ficiaries, enrollees, or prospective enrollees. 

(C) EXISTING STATE ENTITY.—Nothing in 

this section shall prevent the funding of an 

existing health care consumer assistance 

program that otherwise meets the require-

ments of this section. 
(b) USE OF FUNDS.—

(1) BY STATE.—A State shall use amounts 

provided under a grant awarded under this 

section to carry out consumer assistance ac-

tivities directly or by contract with an inde-

pendent, non-profit organization. An eligible 

entity may use some reasonable amount of 

such grant to ensure the adequate training 

of personnel carrying out such activities. To 

receive amounts under this subsection, an el-

igible entity shall provide consumer assist-

ance services, including— 

(A) the operation of a toll-free telephone 

hotline to respond to consumer requests; 

(B) the dissemination of appropriate edu-

cational materials on available health insur-

ance products and on how best to access 

health care and the rights and responsibil-

ities of health care consumers; 

(C) the provision of education on effective 

methods to promptly and efficiently resolve 

questions, problems, and grievances; 

(D) the coordination of educational and 

outreach efforts with health plans, health 

care providers, payers, and governmental 

agencies;

(E) referrals to appropriate private and 

public entities to resolve questions, prob-

lems and grievances; and 

(F) the provision of information and assist-

ance, including acting as an authorized rep-

resentative, regarding internal, external, or 

administrative grievances or appeals proce-

dures in nonlitigative settings to appeal the 

denial, termination, or reduction of health 

care services, or the refusal to pay for such 

services, under a group health plan or health 

insurance coverage offered by a health insur-

ance issuer. 

(2) CONFIDENTIALITY AND ACCESS TO INFOR-

MATION.—

(A) STATE ENTITY.—With respect to a State 

that directly establishes a health care con-

sumer assistance office, such office shall es-

tablish and implement procedures and proto-

cols in accordance with applicable Federal 

and State laws. 

(B) CONTRACT ENTITY.—With respect to a 

State that, through contract, establishes a 

health care consumer assistance office, such 

office shall establish and implement proce-

dures and protocols, consistent with applica-

ble Federal and State laws, to ensure the 

confidentiality of all information shared by 

a participant, beneficiary, enrollee, or their 

personal representative and their health care 

providers, group health plans, or health in-

surance insurers with the office and to en-

sure that no such information is used by the 

office, or released or disclosed to State agen-

cies or outside persons or entities without 

the prior written authorization (in accord-

ance with section 164.508 of title 45, Code of 

Federal Regulations) of the individual or 

personal representative. The office may, con-

sistent with applicable Federal and State 

confidentiality laws, collect, use or disclose 

aggregate information that is not individ-

ually identifiable (as defined in section 

164.501 of title 45, Code of Federal Regula-

tions). The office shall provide a written de-

scription of the policies and procedures of 

the office with respect to the manner in 

which health information may be used or 

disclosed to carry out consumer assistance 

activities. The office shall provide health 

care providers, group health plans, or health 

insurance issuers with a written authoriza-

tion (in accordance with section 164.508 of 

title 45, Code of Federal Regulations) to 

allow the office to obtain medical informa-

tion relevant to the matter before the office. 

(3) AVAILABILITY OF SERVICES.—The health 

care consumer assistance office of a State 

shall not discriminate in the provision of in-

formation, referrals, and services regardless 

of the source of the individual’s health insur-

ance coverage or prospective coverage, in-

cluding individuals covered under a group 

health plan or health insurance coverage of-

fered by a health insurance issuer, the medi-

care or medicaid programs under title XVIII 

or XIX of the Social Security Act (42 U.S.C. 

1395 and 1396 et seq.), or under any other Fed-

eral or State health care program. 

(4) DESIGNATION OF RESPONSIBILITIES.—

(A) WITHIN EXISTING STATE ENTITY.—If the 

health care consumer assistance office of a 

State is located within an existing State reg-

ulatory agency or office of an elected State 

official, the State shall ensure that— 

(i) there is a separate delineation of the 

funding, activities, and responsibilities of 

the office as compared to the other funding, 

activities, and responsibilities of the agency; 

and
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(ii) the office establishes and implements 

procedures and protocols to ensure the con-

fidentiality of all information shared by a 

participant, beneficiary, or enrollee or their 

personal representative and their health care 

providers, group health plans, or health in-

surance issuers with the office and to ensure 

that no information is disclosed to the State 

agency or office without the written author-

ization of the individual or their personal 

representative in accordance with paragraph 

(2).

(B) CONTRACT ENTITY.—In the case of an en-

tity that enters into a contract with a State 

under subsection (a)(3), the entity shall pro-

vide assurances that the entity has no con-

flict of interest in carrying out the activities 

of the office and that the entity is inde-

pendent of group health plans, health insur-

ance issuers, providers, payers, and regu-

lators of health care. 

(5) SUBCONTRACTS.—The health care con-

sumer assistance office of a State may carry 

out activities and provide services through 

contracts entered into with 1 or more non-

profit entities so long as the office can dem-

onstrate that all of the requirements of this 

section are complied with by the office. 

(6) TERM.—A contract entered into under 

this subsection shall be for a term of 3 years. 
(c) REPORT.—Not later than 1 year after 

the Secretary first awards grants under this 

section, and annually thereafter, the Sec-

retary shall prepare and submit to the appro-

priate committees of Congress a report con-

cerning the activities funded under this sec-

tion and the effectiveness of such activities 

in resolving health care-related problems 

and grievances. 
(d) AUTHORIZATION OF APPROPRIATIONS.—

There are authorized to be appropriated such 

sums as may be necessary to carry out this 

section.

Subtitle B—Access to Care 
SEC. 111. CONSUMER CHOICE OPTION. 

(a) IN GENERAL.—If—

(1) a health insurance issuer providing 

health insurance coverage in connection 

with a group health plan offers to enrollees 

health insurance coverage which provides for 

coverage of services (including physician pa-

thology services) only if such services are 

furnished through health care professionals 

and providers who are members of a network 

of health care professionals and providers 

who have entered into a contract with the 

issuer to provide such services, or 

(2) a group health plan offers to partici-

pants or beneficiaries health benefits which 

provide for coverage of services only if such 

services are furnished through health care 

professionals and providers who are members 

of a network of health care professionals and 

providers who have entered into a contract 

with the plan to provide such services, 
then the issuer or plan shall also offer or ar-

range to be offered to such enrollees, partici-

pants, or beneficiaries (at the time of enroll-

ment and during an annual open season as 

provided under subsection (c)) the option of 

health insurance coverage or health benefits 

which provide for coverage of such services 

which are not furnished through health care 

professionals and providers who are members 

of such a network unless such enrollees, par-

ticipants, or beneficiaries are offered such 

non-network coverage through another 

group health plan or through another health 

insurance issuer in the group market. 
(b) ADDITIONAL COSTS.—The amount of any 

additional premium charged by the health 

insurance issuer or group health plan for the 

additional cost of the creation and mainte-

nance of the option described in subsection 

(a) and the amount of any additional cost 

sharing imposed under such option shall be 

borne by the enrollee, participant, or bene-

ficiary unless it is paid by the health plan 

sponsor or group health plan through agree-

ment with the health insurance issuer. 
(c) OPEN SEASON.—An enrollee, participant, 

or beneficiary, may change to the offering 

provided under this section only during a 

time period determined by the health insur-

ance issuer or group health plan. Such time 

period shall occur at least annually. 

SEC. 112. CHOICE OF HEALTH CARE PROFES-
SIONAL.

(a) PRIMARY CARE.—If a group health plan, 

or a health insurance issuer that offers 

health insurance coverage, requires or pro-

vides for designation by a participant, bene-

ficiary, or enrollee of a participating pri-

mary care provider, then the plan or issuer 

shall permit each participant, beneficiary, 

and enrollee to designate any participating 

primary care provider who is available to ac-

cept such individual. 
(b) SPECIALISTS.—

(1) IN GENERAL.—Subject to paragraph (2), a 

group health plan and a health insurance 

issuer that offers health insurance coverage 

shall permit each participant, beneficiary, or 

enrollee to receive medically necessary and 

appropriate specialty care, pursuant to ap-

propriate referral procedures, from any 

qualified participating health care profes-

sional who is available to accept such indi-

vidual for such care. 

(2) LIMITATION.—Paragraph (1) shall not 

apply to specialty care if the plan or issuer 

clearly informs participants, beneficiaries, 

and enrollees of the limitations on choice of 

participating health care professionals with 

respect to such care. 

(3) CONSTRUCTION.—Nothing in this sub-

section shall be construed as affecting the 

application of section 114 (relating to access 

to specialty care). 

SEC. 113. ACCESS TO EMERGENCY CARE. 
(a) COVERAGE OF EMERGENCY SERVICES.—

(1) IN GENERAL.—If a group health plan, or 

health insurance coverage offered by a 

health insurance issuer, provides or covers 

any benefits with respect to services in an 

emergency department of a hospital, the 

plan or issuer shall cover emergency services 

(as defined in paragraph (2)(B))— 

(A) without the need for any prior author-

ization determination; 

(B) whether the health care provider fur-

nishing such services is a participating pro-

vider with respect to such services; 

(C) in a manner so that, if such services are 

provided to a participant, beneficiary, or en-

rollee—

(i) by a nonparticipating health care pro-

vider with or without prior authorization, or 

(ii) by a participating health care provider 

without prior authorization, 

the participant, beneficiary, or enrollee is 

not liable for amounts that exceed the 

amounts of liability that would be incurred 

if the services were provided by a partici-

pating health care provider with prior au-

thorization; and 

(D) without regard to any other term or 

condition of such coverage (other than exclu-

sion or coordination of benefits, or an affili-

ation or waiting period, permitted under sec-

tion 2701 of the Public Health Service Act, 

section 701 of the Employee Retirement In-

come Security Act of 1974, or section 9801 of 

the Internal Revenue Code of 1986, and other 

than applicable cost-sharing). 

(2) DEFINITIONS.—In this section: 

(A) EMERGENCY MEDICAL CONDITION.—The

term ‘‘emergency medical condition’’ means 

a medical condition manifesting itself by 

acute symptoms of sufficient severity (in-

cluding severe pain) such that a prudent 

layperson, who possesses an average knowl-

edge of health and medicine, could reason-

ably expect the absence of immediate med-

ical attention to result in a condition de-

scribed in clause (i), (ii), or (iii) of section 

1867(e)(1)(A) of the Social Security Act. 

(B) EMERGENCY SERVICES.—The term 

‘‘emergency services’’ means, with respect to 

an emergency medical condition— 

(i) a medical screening examination (as re-

quired under section 1867 of the Social Secu-

rity Act) that is within the capability of the 

emergency department of a hospital, includ-

ing ancillary services routinely available to 

the emergency department to evaluate such 

emergency medical condition, and 

(ii) within the capabilities of the staff and 

facilities available at the hospital, such fur-

ther medical examination and treatment as 

are required under section 1867 of such Act to 

stabilize the patient. 

(C) STABILIZE.—The term ‘‘to stabilize’’, 

with respect to an emergency medical condi-

tion (as defined in subparagraph (A)), has the 

meaning given in section 1867(e)(3) of the So-

cial Security Act (42 U.S.C. 1395dd(e)(3)). 
(b) REIMBURSEMENT FOR MAINTENANCE CARE

AND POST-STABILIZATION CARE.—A group 
health plan, and health insurance coverage 
offered by a health insurance issuer, must 
provide reimbursement for maintenance care 
and post-stabilization care in accordance 
with the requirements of section 1852(d)(2) of 
the Social Security Act (42 U.S.C. 1395w– 
22(d)(2)). Such reimbursement shall be pro-
vided in a manner consistent with subsection 
(a)(1)(C).

(c) COVERAGE OF EMERGENCY AMBULANCE

SERVICES.—

(1) IN GENERAL.—If a group health plan, or 

health insurance coverage provided by a 

health insurance issuer, provides any bene-

fits with respect to ambulance services and 

emergency services, the plan or issuer shall 

cover emergency ambulance services (as de-

fined in paragraph (2)) furnished under the 

plan or coverage under the same terms and 

conditions under subparagraphs (A) through 

(D) of subsection (a)(1) under which coverage 

is provided for emergency services. 

(2) EMERGENCY AMBULANCE SERVICES.—For

purposes of this subsection, the term ‘‘emer-

gency ambulance services’’ means ambu-

lance services (as defined for purposes of sec-

tion 1861(s)(7) of the Social Security Act) fur-

nished to transport an individual who has an 

emergency medical condition (as defined in 

subsection (a)(2)(A)) to a hospital for the re-

ceipt of emergency services (as defined in 

subsection (a)(2)(B)) in a case in which the 

emergency services are covered under the 

plan or coverage pursuant to subsection 

(a)(1) and a prudent layperson, with an aver-

age knowledge of health and medicine, could 

reasonably expect that the absence of such 

transport would result in placing the health 

of the individual in serious jeopardy, serious 

impairment of bodily function, or serious 

dysfunction of any bodily organ or part. 

SEC. 114. TIMELY ACCESS TO SPECIALISTS. 
(a) TIMELY ACCESS.—

(1) IN GENERAL.—A group health plan and a 

health insurance issuer offering health insur-

ance coverage shall ensure that participants, 

beneficiaries, and enrollees receive timely 

access to specialists who are appropriate to 

the condition of, and accessible to, the par-

ticipant, beneficiary, or enrollee, when such 

specialty care is a covered benefit under the 

plan or coverage. 

(2) RULE OF CONSTRUCTION.—Nothing in 

paragraph (1) shall be construed— 
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(A) to require the coverage under a group 

health plan or health insurance coverage of 

benefits or services; 

(B) to prohibit a plan or issuer from includ-

ing providers in the network only to the ex-

tent necessary to meet the needs of the 

plan’s or issuer’s participants, beneficiaries, 

or enrollees; or 

(C) to override any State licensure or 

scope-of-practice law. 

(3) ACCESS TO CERTAIN PROVIDERS.—

(A) IN GENERAL.—With respect to specialty 

care under this section, if a participating 

specialist is not available and qualified to 

provide such care to the participant, bene-

ficiary, or enrollee, the plan or issuer shall 

provide for coverage of such care by a non-

participating specialist. 

(B) TREATMENT OF NONPARTICIPATING PRO-

VIDERS.—If a participant, beneficiary, or en-

rollee receives care from a nonparticipating 

specialist pursuant to subparagraph (A), 

such specialty care shall be provided at no 

additional cost to the participant, bene-

ficiary, or enrollee beyond what the partici-

pant, beneficiary, or enrollee would other-

wise pay for such specialty care if provided 

by a participating specialist. 
(b) REFERRALS.—

(1) AUTHORIZATION.—Subject to subsection 

(a)(1), a group health plan or health insur-

ance issuer may require an authorization in 

order to obtain coverage for specialty serv-

ices under this section. Any such authoriza-

tion—

(A) shall be for an appropriate duration of 

time or number of referrals, including an au-

thorization for a standing referral where ap-

propriate; and 

(B) may not be refused solely because the 

authorization involves services of a non-

participating specialist (described in sub-

section (a)(3)). 

(2) REFERRALS FOR ONGOING SPECIAL CONDI-

TIONS.—

(A) IN GENERAL.—Subject to subsection 

(a)(1), a group health plan and a health in-

surance issuer shall permit a participant, 

beneficiary, or enrollee who has an ongoing 

special condition (as defined in subparagraph 

(B)) to receive a referral to a specialist for 

the treatment of such condition and such 

specialist may authorize such referrals, pro-

cedures, tests, and other medical services 

with respect to such condition, or coordinate 

the care for such condition, subject to the 

terms of a treatment plan (if any) referred to 

in subsection (c) with respect to the condi-

tion.

(B) ONGOING SPECIAL CONDITION DEFINED.—

In this subsection, the term ‘‘ongoing special 

condition’’ means a condition or disease 

that—

(i) is life-threatening, degenerative, poten-

tially disabling, or congenital; and 

(ii) requires specialized medical care over a 

prolonged period of time. 
(c) TREATMENT PLANS.—

(1) IN GENERAL.—A group health plan or 

health insurance issuer may require that the 

specialty care be provided— 

(A) pursuant to a treatment plan, but only 

if the treatment plan— 

(i) is developed by the specialist, in con-

sultation with the case manager or primary 

care provider, and the participant, bene-

ficiary, or enrollee, and 

(ii) is approved by the plan or issuer in a 

timely manner, if the plan or issuer requires 

such approval; and 

(B) in accordance with applicable quality 

assurance and utilization review standards of 

the plan or issuer. 

(2) NOTIFICATION.—Nothing in paragraph (1) 

shall be construed as prohibiting a plan or 

issuer from requiring the specialist to pro-

vide the plan or issuer with regular updates 

on the specialty care provided, as well as all 

other reasonably necessary medical informa-

tion.
(d) SPECIALIST DEFINED.—For purposes of 

this section, the term ‘‘specialist’’ means, 

with respect to the condition of the partici-

pant, beneficiary, or enrollee, a health care 

professional, facility, or center that has ade-

quate expertise through appropriate training 

and experience (including, in the case of a 

child, appropriate pediatric expertise) to pro-

vide high quality care in treating the condi-

tion.

SEC. 115. PATIENT ACCESS TO OBSTETRICAL AND 
GYNECOLOGICAL CARE. 

(a) GENERAL RIGHTS.—

(1) DIRECT ACCESS.—A group health plan, 

and a health insurance issuer offering health 

insurance coverage, described in subsection 

(b) may not require authorization or referral 

by the plan, issuer, or any person (including 

a primary care provider described in sub-

section (b)(2)) in the case of a female partici-

pant, beneficiary, or enrollee who seeks cov-

erage for obstetrical or gynecological care 

provided by a participating health care pro-

fessional who specializes in obstetrics or 

gynecology.

(2) OBSTETRICAL AND GYNECOLOGICAL

CARE.—A group health plan and a health in-

surance issuer described in subsection (b) 

shall treat the provision of obstetrical and 

gynecological care, and the ordering of re-

lated obstetrical and gynecological items 

and services, pursuant to the direct access 

described under paragraph (1), by a partici-

pating health care professional who special-

izes in obstetrics or gynecology as the au-

thorization of the primary care provider. 
(b) APPLICATION OF SECTION.—A group 

health plan, or health insurance issuer offer-

ing health insurance coverage, described in 

this subsection is a group health plan or cov-

erage that— 

(1) provides coverage for obstetric or 

gynecologic care; and 

(2) requires the designation by a partici-

pant, beneficiary, or enrollee of a partici-

pating primary care provider. 
(c) CONSTRUCTION.—Nothing in subsection 

(a) shall be construed to— 

(1) waive any exclusions of coverage under 

the terms and conditions of the plan or 

health insurance coverage with respect to 

coverage of obstetrical or gynecological 

care; or 

(2) preclude the group health plan or 

health insurance issuer involved from requir-

ing that the obstetrical or gynecological pro-

vider notify the primary care health care 

professional or the plan or issuer of treat-

ment decisions. 

SEC. 116. ACCESS TO PEDIATRIC CARE. 
(a) PEDIATRIC CARE.—In the case of a per-

son who has a child who is a participant, 

beneficiary, or enrollee under a group health 

plan, or health insurance coverage offered by 

a health insurance issuer, if the plan or 

issuer requires or provides for the designa-

tion of a participating primary care provider 

for the child, the plan or issuer shall permit 

such person to designate a physician 

(allopathic or osteopathic) who specializes in 

pediatrics as the child’s primary care pro-

vider if such provider participates in the net-

work of the plan or issuer. 
(b) CONSTRUCTION.—Nothing in subsection 

(a) shall be construed to waive any exclu-

sions of coverage under the terms and condi-

tions of the plan or health insurance cov-

erage with respect to coverage of pediatric 

care.

SEC. 117. CONTINUITY OF CARE. 
(a) TERMINATION OF PROVIDER.—

(1) IN GENERAL.—If—

(A) a contract between a group health 

plan, or a health insurance issuer offering 

health insurance coverage, and a treating 

health care provider is terminated (as de-

fined in paragraph (e)(4)), or 

(B) benefits or coverage provided by a 

health care provider are terminated because 

of a change in the terms of provider partici-

pation in such plan or coverage, 

the plan or issuer shall meet the require-

ments of paragraph (3) with respect to each 

continuing care patient. 

(2) TREATMENT OF TERMINATION OF CON-

TRACT WITH HEALTH INSURANCE ISSUER.—If a 

contract for the provision of health insur-

ance coverage between a group health plan 

and a health insurance issuer is terminated 

and, as a result of such termination, cov-

erage of services of a health care provider is 

terminated with respect to an individual, the 

provisions of paragraph (1) (and the suc-

ceeding provisions of this section) shall 

apply under the plan in the same manner as 

if there had been a contract between the plan 

and the provider that had been terminated, 

but only with respect to benefits that are 

covered under the plan after the contract 

termination.

(3) REQUIREMENTS.—The requirements of 

this paragraph are that the plan or issuer— 

(A) notify the continuing care patient in-

volved, or arrange to have the patient noti-

fied pursuant to subsection (d)(2), on a time-

ly basis of the termination described in para-

graph (1) (or paragraph (2), if applicable) and 

the right to elect continued transitional care 

from the provider under this section; 

(B) provide the patient with an oppor-

tunity to notify the plan or issuer of the pa-

tient’s need for transitional care; and 

(C) subject to subsection (c), permit the pa-

tient to elect to continue to be covered with 

respect to the course of treatment by such 

provider with the provider’s consent during a 

transitional period (as provided for under 

subsection (b)). 

(4) CONTINUING CARE PATIENT.—For pur-

poses of this section, the term ‘‘continuing 

care patient’’ means a participant, bene-

ficiary, or enrollee who— 

(A) is undergoing a course of treatment for 

a serious and complex condition from the 

provider at the time the plan or issuer re-

ceives or provides notice of provider, benefit, 

or coverage termination described in para-

graph (1) (or paragraph (2), if applicable); 

(B) is undergoing a course of institutional 

or inpatient care from the provider at the 

time of such notice; 

(C) is scheduled to undergo non-elective 

surgery from the provider at the time of 

such notice; 

(D) is pregnant and undergoing a course of 

treatment for the pregnancy from the pro-

vider at the time of such notice; or 

(E) is or was determined to be terminally 

ill (as determined under section 

1861(dd)(3)(A) of the Social Security Act) at 

the time of such notice, but only with re-

spect to a provider that was treating the ter-

minal illness before the date of such notice. 
(b) TRANSITIONAL PERIODS.—

(1) SERIOUS AND COMPLEX CONDITIONS.—The

transitional period under this subsection 

with respect to a continuing care patient de-

scribed in subsection (a)(4)(A) shall extend 

for up to 90 days (as determined by the treat-

ing health care professional) from the date of 

the notice described in subsection (a)(3)(A). 

(2) INSTITUTIONAL OR INPATIENT CARE.—The

transitional period under this subsection for 
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a continuing care patient described in sub-

section (a)(4)(B) shall extend until the ear-

lier of— 

(A) the expiration of the 90-day period be-

ginning on the date on which the notice 

under subsection (a)(3)(A) is provided; or 

(B) the date of discharge of the patient 

from such care or the termination of the pe-

riod of institutionalization, or, if later, the 

date of completion of reasonable follow-up 

care.

(3) SCHEDULED NON-ELECTIVE SURGERY.—

The transitional period under this subsection 

for a continuing care patient described in 

subsection (a)(4)(C) shall extend until the 

completion of the surgery involved and post- 

surgical follow-up care relating to the sur-

gery and occurring within 90 days after the 

date of the surgery. 

(4) PREGNANCY.—The transitional period 

under this subsection for a continuing care 

patient described in subsection (a)(4)(D) shall 

extend through the provision of post-partum 

care directly related to the delivery. 

(5) TERMINAL ILLNESS.—The transitional 

period under this subsection for a continuing 

care patient described in subsection (a)(4)(E) 

shall extend for the remainder of the pa-

tient’s life for care that is directly related to 

the treatment of the terminal illness or its 

medical manifestations. 

(c) PERMISSIBLE TERMS AND CONDITIONS.—A

group health plan or health insurance issuer 

may condition coverage of continued treat-

ment by a provider under this section upon 

the provider agreeing to the following terms 

and conditions: 

(1) The treating health care provider 

agrees to accept reimbursement from the 

plan or issuer and continuing care patient 

involved (with respect to cost-sharing) at the 

rates applicable prior to the start of the 

transitional period as payment in full (or, in 

the case described in subsection (a)(2), at the 

rates applicable under the replacement plan 

or coverage after the date of the termination 

of the contract with the group health plan or 

health insurance issuer) and not to impose 

cost-sharing with respect to the patient in 

an amount that would exceed the cost-shar-

ing that could have been imposed if the con-

tract referred to in subsection (a)(1) had not 

been terminated. 

(2) The treating health care provider 

agrees to adhere to the quality assurance 

standards of the plan or issuer responsible 

for payment under paragraph (1) and to pro-

vide to such plan or issuer necessary medical 

information related to the care provided. 

(3) The treating health care provider 

agrees otherwise to adhere to such plan’s or 

issuer’s policies and procedures, including 

procedures regarding referrals and obtaining 

prior authorization and providing services 

pursuant to a treatment plan (if any) ap-

proved by the plan or issuer. 

(d) RULES OF CONSTRUCTION.—Nothing in 

this section shall be construed— 

(1) to require the coverage of benefits 

which would not have been covered if the 

provider involved remained a participating 

provider; or 

(2) with respect to the termination of a 

contract under subsection (a) to prevent a 

group health plan or health insurance issuer 

from requiring that the health care pro-

vider—

(A) notify participants, beneficiaries, or 

enrollees of their rights under this section; 

or

(B) provide the plan or issuer with the 

name of each participant, beneficiary, or en-

rollee who the provider believes is a con-

tinuing care patient. 

(e) DEFINITIONS.—In this section: 

(1) CONTRACT.—The term ‘‘contract’’ in-

cludes, with respect to a plan or issuer and a 

treating health care provider, a contract be-

tween such plan or issuer and an organized 

network of providers that includes the treat-

ing health care provider, and (in the case of 

such a contract) the contract between the 

treating health care provider and the orga-

nized network. 

(2) HEALTH CARE PROVIDER.—The term 

‘‘health care provider’’ or ‘‘provider’’ 

means—

(A) any individual who is engaged in the 

delivery of health care services in a State 

and who is required by State law or regula-

tion to be licensed or certified by the State 

to engage in the delivery of such services in 

the State; and 

(B) any entity that is engaged in the deliv-

ery of health care services in a State and 

that, if it is required by State law or regula-

tion to be licensed or certified by the State 

to engage in the delivery of such services in 

the State, is so licensed. 

(3) SERIOUS AND COMPLEX CONDITION.—The

term ‘‘serious and complex condition’’ 

means, with respect to a participant, bene-

ficiary, or enrollee under the plan or cov-

erage—

(A) in the case of an acute illness, a condi-

tion that is serious enough to require spe-

cialized medical treatment to avoid the rea-

sonable possibility of death or permanent 

harm; or 

(B) in the case of a chronic illness or condi-

tion, is an ongoing special condition (as de-

fined in section 114(b)(2)(B)). 

(4) TERMINATED.—The term ‘‘terminated’’ 

includes, with respect to a contract, the ex-

piration or nonrenewal of the contract, but 

does not include a termination of the con-

tract for failure to meet applicable quality 

standards or for fraud. 

SEC. 118. ACCESS TO NEEDED PRESCRIPTION 
DRUGS.

(a) IN GENERAL.—To the extent that a 
group health plan, or health insurance cov-
erage offered by a health insurance issuer, 
provides coverage for benefits with respect 
to prescription drugs, and limits such cov-
erage to drugs included in a formulary, the 
plan or issuer shall— 

(1) ensure the participation of physicians 

and pharmacists in developing and reviewing 

such formulary; 

(2) provide for disclosure of the formulary 

to providers; and 

(3) in accordance with the applicable qual-

ity assurance and utilization review stand-

ards of the plan or issuer, provide for excep-

tions from the formulary limitation when a 

non-formulary alternative is medically nec-

essary and appropriate and, in the case of 

such an exception, apply the same cost-shar-

ing requirements that would have applied in 

the case of a drug covered under the for-

mulary.
(b) COVERAGE OF APPROVED DRUGS AND

MEDICAL DEVICES.—

(1) IN GENERAL.—A group health plan (and 

health insurance coverage offered in connec-

tion with such a plan) that provides any cov-

erage of prescription drugs or medical de-

vices shall not deny coverage of such a drug 

or device on the basis that the use is inves-

tigational, if the use— 

(A) in the case of a prescription drug— 

(i) is included in the labeling authorized by 

the application in effect for the drug pursu-

ant to subsection (b) or (j) of section 505 of 

the Federal Food, Drug, and Cosmetic Act, 

without regard to any postmarketing re-

quirements that may apply under such Act; 

or

(ii) is included in the labeling authorized 

by the application in effect for the drug 

under section 351 of the Public Health Serv-

ice Act, without regard to any post-

marketing requirements that may apply pur-

suant to such section; or 

(B) in the case of a medical device, is in-

cluded in the labeling authorized by a regu-

lation under subsection (d) or (3) of section 

513 of the Federal Food, Drug, and Cosmetic 

Act, an order under subsection (f) of such 

section, or an application approved under 

section 515 of such Act, without regard to 

any postmarketing requirements that may 

apply under such Act. 

(2) CONSTRUCTION.—Nothing in this sub-

section shall be construed as requiring a 

group health plan (or health insurance cov-

erage offered in connection with such a plan) 

to provide any coverage of prescription drugs 

or medical devices. 

SEC. 119. COVERAGE FOR INDIVIDUALS PARTICI-
PATING IN APPROVED CLINICAL 
TRIALS.

(a) COVERAGE.—

(1) IN GENERAL.—If a group health plan, or 

health insurance issuer that is providing 

health insurance coverage, provides coverage 

to a qualified individual (as defined in sub-

section (b)), the plan or issuer— 

(A) may not deny the individual participa-

tion in the clinical trial referred to in sub-

section (b)(2); 

(B) subject to subsection (c), may not deny 

(or limit or impose additional conditions on) 

the coverage of routine patient costs for 

items and services furnished in connection 

with participation in the trial; and 

(C) may not discriminate against the indi-

vidual on the basis of the enrollee’s partici-

pation in such trial. 

(2) EXCLUSION OF CERTAIN COSTS.—For pur-

poses of paragraph (1)(B), routine patient 

costs do not include the cost of the tests or 

measurements conducted primarily for the 

purpose of the clinical trial involved. 

(3) USE OF IN-NETWORK PROVIDERS.—If one 

or more participating providers is partici-

pating in a clinical trial, nothing in para-

graph (1) shall be construed as preventing a 

plan or issuer from requiring that a qualified 

individual participate in the trial through 

such a participating provider if the provider 

will accept the individual as a participant in 

the trial. 
(b) QUALIFIED INDIVIDUAL DEFINED.—For

purposes of subsection (a), the term ‘‘quali-
fied individual’’ means an individual who is a 
participant or beneficiary in a group health 
plan, or who is an enrollee under health in-
surance coverage, and who meets the fol-
lowing conditions: 

(1)(A) The individual has a life-threatening 

or serious illness for which no standard 

treatment is effective. 

(B) The individual is eligible to participate 

in an approved clinical trial according to the 

trial protocol with respect to treatment of 

such illness. 

(C) The individual’s participation in the 

trial offers meaningful potential for signifi-

cant clinical benefit for the individual. 

(2) Either— 

(A) the referring physician is a partici-

pating health care professional and has con-

cluded that the individual’s participation in 

such trial would be appropriate based upon 

the individual meeting the conditions de-

scribed in paragraph (1); or 

(B) the participant, beneficiary, or enrollee 

provides medical and scientific information 

establishing that the individual’s participa-

tion in such trial would be appropriate based 

upon the individual meeting the conditions 

described in paragraph (1). 
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(c) PAYMENT.—

(1) IN GENERAL.—Under this section a group 

health plan and a health insurance issuer 

shall provide for payment for routine patient 

costs described in subsection (a)(2) but is not 

required to pay for costs of items and serv-

ices that are reasonably expected (as deter-

mined by the appropriate Secretary) to be 

paid for by the sponsors of an approved clin-

ical trial. 

(2) PAYMENT RATE.—In the case of covered 

items and services provided by— 

(A) a participating provider, the payment 

rate shall be at the agreed upon rate; or 

(B) a nonparticipating provider, the pay-

ment rate shall be at the rate the plan or 

issuer would normally pay for comparable 

services under subparagraph (A). 
(d) APPROVED CLINICAL TRIAL DEFINED.—

(1) IN GENERAL.—In this section, the term 

‘‘approved clinical trial’’ means a clinical re-

search study or clinical investigation— 

(A) approved and funded (which may in-

clude funding through in-kind contributions) 

by one or more of the following: 

(i) the National Institutes of Health; 

(ii) a cooperative group or center of the 

National Institutes of Health, including a 

qualified nongovernmental research entity 

to which the National Cancer Institute has 

awarded a center support grant; 

(iii) either of the following if the condi-

tions described in paragraph (2) are met— 

(I) the Department of Veterans Affairs; 

(II) the Department of Defense; or 

(B) approved by the Food and Drug Admin-

istration.

(2) CONDITIONS FOR DEPARTMENTS.—The

conditions described in this paragraph, for a 

study or investigation conducted by a De-

partment, are that the study or investiga-

tion has been reviewed and approved through 

a system of peer review that the appropriate 

Secretary determines— 

(A) to be comparable to the system of peer 

review of studies and investigations used by 

the National Institutes of Health; and 

(B) assures unbiased review of the highest 

ethical standards by qualified individuals 

who have no interest in the outcome of the 

review.
(e) CONSTRUCTION.—Nothing in this section 

shall be construed to limit a plan’s or 
issuer’s coverage with respect to clinical 
trials.

SEC. 120. REQUIRED COVERAGE FOR MINIMUM 
HOSPITAL STAY FOR 
MASTECTOMIES AND LYMPH NODE 
DISSECTIONS FOR THE TREATMENT 
OF BREAST CANCER AND COVERAGE 
FOR SECONDARY CONSULTATIONS. 

(a) INPATIENT CARE.—

(1) IN GENERAL.—A group health plan, and 

a health insurance issuer providing health 

insurance coverage, that provides medical 

and surgical benefits shall ensure that inpa-

tient coverage with respect to the treatment 

of breast cancer is provided for a period of 

time as is determined by the attending phy-

sician, in consultation with the patient, to 

be medically necessary and appropriate fol-

lowing—

(A) a mastectomy; 

(B) a lumpectomy; or 

(C) a lymph node dissection for the treat-

ment of breast cancer. 

(2) EXCEPTION.—Nothing in this section 

shall be construed as requiring the provision 

of inpatient coverage if the attending physi-

cian and patient determine that a shorter pe-

riod of hospital stay is medically appro-

priate.
(b) PROHIBITION ON CERTAIN MODIFICA-

TIONS.—In implementing the requirements of 
this section, a group health plan, and a 

health insurance issuer providing health in-

surance coverage, may not modify the terms 

and conditions of coverage based on the de-

termination by a participant, beneficiary, or 

enrollee to request less than the minimum 

coverage required under subsection (a). 

(c) SECONDARY CONSULTATIONS.—

(1) IN GENERAL.—A group health plan, and 

a health insurance issuer providing health 

insurance coverage, that provides coverage 

with respect to medical and surgical services 

provided in relation to the diagnosis and 

treatment of cancer shall ensure that full 

coverage is provided for secondary consulta-

tions by specialists in the appropriate med-

ical fields (including pathology, radiology, 

and oncology) to confirm or refute such diag-

nosis. Such plan or issuer shall ensure that 

full coverage is provided for such secondary 

consultation whether such consultation is 

based on a positive or negative initial diag-

nosis. In any case in which the attending 

physician certifies in writing that services 

necessary for such a secondary consultation 

are not sufficiently available from special-

ists operating under the plan or coverage 

with respect to whose services coverage is 

otherwise provided under such plan or by 

such issuer, such plan or issuer shall ensure 

that coverage is provided with respect to the 

services necessary for the secondary con-

sultation with any other specialist selected 

by the attending physician for such purpose 

at no additional cost to the individual be-

yond that which the individual would have 

paid if the specialist was participating in the 

network of the plan or issuer. 

(2) EXCEPTION.—Nothing in paragraph (1) 

shall be construed as requiring the provision 

of secondary consultations where the patient 

determines not to seek such a consultation. 

(d) PROHIBITION ON PENALTIES OR INCEN-

TIVES.—A group health plan, and a health in-

surance issuer providing health insurance 

coverage, may not— 

(1) penalize or otherwise reduce or limit 

the reimbursement of a provider or specialist 

because the provider or specialist provided 

care to a participant, beneficiary, or enrollee 

in accordance with this section; 

(2) provide financial or other incentives to 

a physician or specialist to induce the physi-

cian or specialist to keep the length of inpa-

tient stays of patients following a mastec-

tomy, lumpectomy, or a lymph node dissec-

tion for the treatment of breast cancer below 

certain limits or to limit referrals for sec-

ondary consultations; or 

(3) provide financial or other incentives to 

a physician or specialist to induce the physi-

cian or specialist to refrain from referring a 

participant, beneficiary, or enrollee for a 

secondary consultation that would otherwise 

be covered by the plan or coverage involved 

under subsection (c). 

Subtitle C—Access to Information 
SEC. 121. PATIENT ACCESS TO INFORMATION. 

(a) REQUIREMENT.—

(1) DISCLOSURE.—

(A) IN GENERAL.—A group health plan, and 

a health insurance issuer that provides cov-

erage in connection with health insurance 

coverage, shall provide for the disclosure to 

participants, beneficiaries, and enrollees— 

(i) of the information described in sub-

section (b) at the time of the initial enroll-

ment of the participant, beneficiary, or en-

rollee under the plan or coverage; 

(ii) of such information on an annual 

basis—

(I) in conjunction with the election period 

of the plan or coverage if the plan or cov-

erage has such an election period; or 

(II) in the case of a plan or coverage that 

does not have an election period, in conjunc-

tion with the beginning of the plan or cov-

erage year; and 

(iii) of information relating to any mate-

rial reduction to the benefits or information 

described in such subsection or subsection 

(c), in the form of a notice provided not later 

than 30 days before the date on which the re-

duction takes effect. 

(B) PARTICIPANTS, BENEFICIARIES, AND EN-

ROLLEES.—The disclosure required under sub-

paragraph (A) shall be provided— 

(i) jointly to each participant, beneficiary, 

and enrollee who reside at the same address; 

or

(ii) in the case of a beneficiary or enrollee 

who does not reside at the same address as 

the participant or another enrollee, sepa-

rately to the participant or other enrollees 

and such beneficiary or enrollee. 

(2) PROVISION OF INFORMATION.—Informa-

tion shall be provided to participants, bene-

ficiaries, and enrollees under this section at 

the last known address maintained by the 

plan or issuer with respect to such partici-

pants, beneficiaries, or enrollees, to the ex-

tent that such information is provided to 

participants, beneficiaries, or enrollees via 

the United States Postal Service or other 

private delivery service. 

(b) REQUIRED INFORMATION.—The informa-

tional materials to be distributed under this 

section shall include for each option avail-

able under the group health plan or health 

insurance coverage the following: 

(1) BENEFITS.—A description of the covered 

benefits, including— 

(A) any in- and out-of-network benefits; 

(B) specific preventive services covered 

under the plan or coverage if such services 

are covered; 

(C) any specific exclusions or express limi-

tations of benefits described in section 

104(d)(3)(C);

(D) any other benefit limitations, includ-

ing any annual or lifetime benefit limits and 

any monetary limits or limits on the number 

of visits, days, or services, and any specific 

coverage exclusions; and 

(E) any definition of medical necessity 

used in making coverage determinations by 

the plan, issuer, or claims administrator. 

(2) COST SHARING.—A description of any 

cost-sharing requirements, including— 

(A) any premiums, deductibles, coinsur-

ance, copayment amounts, and liability for 

balance billing, for which the participant, 

beneficiary, or enrollee will be responsible 

under each option available under the plan; 

(B) any maximum out-of-pocket expense 

for which the participant, beneficiary, or en-

rollee may be liable; 

(C) any cost-sharing requirements for out- 

of-network benefits or services received from 

nonparticipating providers; and 

(D) any additional cost-sharing or charges 

for benefits and services that are furnished 

without meeting applicable plan or coverage 

requirements, such as prior authorization or 

precertification.

(3) DISENROLLMENT.—Information relating 

to the disenrollment of a participant, bene-

ficiary, or enrollee. 

(4) SERVICE AREA.—A description of the 

plan or issuer’s service area, including the 

provision of any out-of-area coverage. 

(5) PARTICIPATING PROVIDERS.—A directory 

of participating providers (to the extent a 

plan or issuer provides coverage through a 

network of providers) that includes, at a 

minimum, the name, address, and telephone 

number of each participating provider, and 

information about how to inquire whether a 
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participating provider is currently accepting 

new patients. 

(6) CHOICE OF PRIMARY CARE PROVIDER.—A

description of any requirements and proce-

dures to be used by participants, bene-

ficiaries, and enrollees in selecting, access-

ing, or changing their primary care provider, 

including providers both within and outside 

of the network (if the plan or issuer permits 

out-of-network services), and the right to se-

lect a pediatrician as a primary care pro-

vider under section 116 for a participant, ben-

eficiary, or enrollee who is a child if such 

section applies. 

(7) PREAUTHORIZATION REQUIREMENTS.—A

description of the requirements and proce-

dures to be used to obtain preauthorization 

for health services, if such preauthorization 

is required. 

(8) EXPERIMENTAL AND INVESTIGATIONAL

TREATMENTS.—A description of the process 

for determining whether a particular item, 

service, or treatment is considered experi-

mental or investigational, and the cir-

cumstances under which such treatments are 

covered by the plan or issuer. 

(9) SPECIALTY CARE.—A description of the 

requirements and procedures to be used by 

participants, beneficiaries, and enrollees in 

accessing specialty care and obtaining refer-

rals to participating and nonparticipating 

specialists, including any limitations on 

choice of health care professionals referred 

to in section 112(b)(2) and the right to timely 

access to specialists care under section 114 if 

such section applies. 

(10) CLINICAL TRIALS.—A description of the 

circumstances and conditions under which 

participation in clinical trials is covered 

under the terms and conditions of the plan 

or coverage, and the right to obtain coverage 

for approved clinical trials under section 119 

if such section applies. 

(11) PRESCRIPTION DRUGS.—To the extent 

the plan or issuer provides coverage for pre-

scription drugs, a statement of whether such 

coverage is limited to drugs included in a 

formulary, a description of any provisions 

and cost-sharing required for obtaining on- 

and off-formulary medications, and a de-

scription of the rights of participants, bene-

ficiaries, and enrollees in obtaining access to 

access to prescription drugs under section 

118 if such section applies. 

(12) EMERGENCY SERVICES.—A summary of 

the rules and procedures for accessing emer-

gency services, including the right of a par-

ticipant, beneficiary, or enrollee to obtain 

emergency services under the prudent 

layperson standard under section 113, if such 

section applies, and any educational infor-

mation that the plan or issuer may provide 

regarding the appropriate use of emergency 

services.

(13) CLAIMS AND APPEALS.—A description of 

the plan or issuer’s rules and procedures per-

taining to claims and appeals, a description 

of the rights (including deadlines for exer-

cising rights) of participants, beneficiaries, 

and enrollees under subtitle A in obtaining 

covered benefits, filing a claim for benefits, 

and appealing coverage decisions internally 

and externally (including telephone numbers 

and mailing addresses of the appropriate au-

thority), and a description of any additional 

legal rights and remedies available under 

section 502 of the Employee Retirement In-

come Security Act of 1974 and applicable 

State law. 

(14) ADVANCE DIRECTIVES AND ORGAN DONA-

TION.—A description of procedures for ad-

vance directives and organ donation deci-

sions if the plan or issuer maintains such 

procedures.

(15) INFORMATION ON PLANS AND ISSUERS.—

The name, mailing address, and telephone 

number or numbers of the plan adminis-

trator and the issuer to be used by partici-

pants, beneficiaries, and enrollees seeking 

information about plan or coverage benefits 

and services, payment of a claim, or author-

ization for services and treatment. Notice of 

whether the benefits under the plan or cov-

erage are provided under a contract or policy 

of insurance issued by an issuer, or whether 

benefits are provided directly by the plan 

sponsor who bears the insurance risk. 

(16) TRANSLATION SERVICES.—A summary 

description of any translation or interpreta-

tion services (including the availability of 

printed information in languages other than 

English, audio tapes, or information in 

Braille) that are available for non-English 

speakers and participants, beneficiaries, and 

enrollees with communication disabilities 

and a description of how to access these 

items or services. 

(17) ACCREDITATION INFORMATION.—Any in-

formation that is made public by accrediting 

organizations in the process of accreditation 

if the plan or issuer is accredited, or any ad-

ditional quality indicators (such as the re-

sults of enrollee satisfaction surveys) that 

the plan or issuer makes public or makes 

available to participants, beneficiaries, and 

enrollees.

(18) NOTICE OF REQUIREMENTS.—A descrip-

tion of any rights of participants, bene-

ficiaries, and enrollees that are established 

by the Bipartisan Patient Protection Act 

(excluding those described in paragraphs (1) 

through (17)) if such sections apply. The de-

scription required under this paragraph may 

be combined with the notices of the type de-

scribed in sections 711(d), 713(b), or 606(a)(1) 

of the Employee Retirement Income Secu-

rity Act of 1974 and with any other notice 

provision that the appropriate Secretary de-

termines may be combined, so long as such 

combination does not result in any reduction 

in the information that would otherwise be 

provided to the recipient. 

(19) AVAILABILITY OF ADDITIONAL INFORMA-

TION.—A statement that the information de-

scribed in subsection (c), and instructions on 

obtaining such information (including tele-

phone numbers and, if available, Internet 

websites), shall be made available upon re-

quest.

(20) DESIGNATED DECISIONMAKERS.—A de-

scription of the participants and bene-

ficiaries with respect to whom each des-

ignated decisionmaker under the plan has as-

sumed liability under section 502(o) of the 

Employee Retirement Income Security Act 

of 1974 and the name and address of each 

such decisionmaker. 

(c) ADDITIONAL INFORMATION.—The infor-

mational materials to be provided upon the 

request of a participant, beneficiary, or en-

rollee shall include for each option available 

under a group health plan or health insur-

ance coverage the following: 

(1) STATUS OF PROVIDERS.—The State licen-

sure status of the plan or issuer’s partici-

pating health care professionals and partici-

pating health care facilities, and, if avail-

able, the education, training, specialty 

qualifications or certifications of such pro-

fessionals.

(2) COMPENSATION METHODS.—A summary 

description by category of the applicable 

methods (such as capitation, fee-for-service, 

salary, bundled payments, per diem, or a 

combination thereof) used for compensating 

prospective or treating health care profes-

sionals (including primary care providers 

and specialists) and facilities in connection 

with the provision of health care under the 

plan or coverage. 

(3) PRESCRIPTION DRUGS.—Information

about whether a specific prescription medi-

cation is included in the formulary of the 

plan or issuer, if the plan or issuer uses a de-

fined formulary. 

(4) UTILIZATION REVIEW ACTIVITIES.—A de-

scription of procedures used and require-

ments (including circumstances, timeframes, 

and appeals rights) under any utilization re-

view program under sections 101 and 102, in-

cluding any drug formulary program under 

section 118. 

(5) EXTERNAL APPEALS INFORMATION.—Ag-

gregate information on the number and out-

comes of external medical reviews, relative 

to the sample size (such as the number of 

covered lives) under the plan or under the 

coverage of the issuer. 

(d) MANNER OF DISCLOSURE.—The informa-

tion described in this section shall be dis-

closed in an accessible medium and format 

that is calculated to be understood by a par-

ticipant or enrollee. 

(e) RULES OF CONSTRUCTION.—Nothing in 

this section shall be construed to prohibit a 

group health plan, or a health insurance 

issuer in connection with health insurance 

coverage, from— 

(1) distributing any other additional infor-

mation determined by the plan or issuer to 

be important or necessary in assisting par-

ticipants, beneficiaries, and enrollees in the 

selection of a health plan or health insur-

ance coverage; and 

(2) complying with the provisions of this 

section by providing information in bro-

chures, through the Internet or other elec-

tronic media, or through other similar 

means, so long as— 

(A) the disclosure of such information in 

such form is in accordance with require-

ments as the appropriate Secretary may im-

pose, and 

(B) in connection with any such disclosure 

of information through the Internet or other 

electronic media— 

(i) the recipient has affirmatively con-

sented to the disclosure of such information 

in such form, 

(ii) the recipient is capable of accessing the 

information so disclosed on the recipient’s 

individual workstation or at the recipient’s 

home,

(iii) the recipient retains an ongoing right 

to receive paper disclosure of such informa-

tion and receives, in advance of any attempt 

at disclosure of such information to him or 

her through the Internet or other electronic 

media, notice in printed form of such ongo-

ing right and of the proper software required 

to view information so disclosed, and 

(iv) the plan administrator appropriately 

ensures that the intended recipient is receiv-

ing the information so disclosed and provides 

the information in printed form if the infor-

mation is not received. 

Subtitle D—Protecting the Doctor-Patient 
Relationship

SEC. 131. PROHIBITION OF INTERFERENCE WITH 
CERTAIN MEDICAL COMMUNICA-
TIONS.

(a) GENERAL RULE.—The provisions of any 

contract or agreement, or the operation of 

any contract or agreement, between a group 

health plan or health insurance issuer in re-

lation to health insurance coverage (includ-

ing any partnership, association, or other or-

ganization that enters into or administers 

such a contract or agreement) and a health 
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care provider (or group of health care pro-

viders) shall not prohibit or otherwise re-

strict a health care professional from advis-

ing such a participant, beneficiary, or en-

rollee who is a patient of the professional 

about the health status of the individual or 

medical care or treatment for the individ-

ual’s condition or disease, regardless of 

whether benefits for such care or treatment 

are provided under the plan or coverage, if 

the professional is acting within the lawful 

scope of practice. 
(b) NULLIFICATION.—Any contract provision 

or agreement that restricts or prohibits med-

ical communications in violation of sub-

section (a) shall be null and void. 

SEC. 132. PROHIBITION OF DISCRIMINATION 
AGAINST PROVIDERS BASED ON LI-
CENSURE.

(a) IN GENERAL.—A group health plan, and 

a health insurance issuer with respect to 

health insurance coverage, shall not dis-

criminate with respect to participation or 

indemnification as to any provider who is 

acting within the scope of the provider’s li-

cense or certification under applicable State 

law, solely on the basis of such license or 

certification.
(b) CONSTRUCTION.—Subsection (a) shall 

not be construed— 

(1) as requiring the coverage under a group 

health plan or health insurance coverage of a 

particular benefit or service or to prohibit a 

plan or issuer from including providers only 

to the extent necessary to meet the needs of 

the plan’s or issuer’s participants, bene-

ficiaries, or enrollees or from establishing 

any measure designed to maintain quality 

and control costs consistent with the respon-

sibilities of the plan or issuer; 

(2) to override any State licensure or 

scope-of-practice law; or 

(3) as requiring a plan or issuer that offers 

network coverage to include for participa-

tion every willing provider who meets the 

terms and conditions of the plan or issuer. 

SEC. 133. PROHIBITION AGAINST IMPROPER IN-
CENTIVE ARRANGEMENTS. 

(a) IN GENERAL.—A group health plan and a 

health insurance issuer offering health insur-

ance coverage may not operate any physi-

cian incentive plan (as defined in subpara-

graph (B) of section 1852(j)(4) of the Social 

Security Act) unless the requirements de-

scribed in clauses (i), (ii)(I), and (iii) of sub-

paragraph (A) of such section are met with 

respect to such a plan. 
(b) APPLICATION.—For purposes of carrying 

out paragraph (1), any reference in section 

1852(j)(4) of the Social Security Act to the 

Secretary, a Medicare+Choice organization, 

or an individual enrolled with the organiza-

tion shall be treated as a reference to the ap-

plicable authority, a group health plan or 

health insurance issuer, respectively, and a 

participant, beneficiary, or enrollee with the 

plan or organization, respectively. 
(c) CONSTRUCTION.—Nothing in this section 

shall be construed as prohibiting all capita-

tion and similar arrangements or all pro-

vider discount arrangements. 

SEC. 134. PAYMENT OF CLAIMS. 
A group health plan, and a health insur-

ance issuer offering health insurance cov-

erage, shall provide for prompt payment of 

claims submitted for health care services or 

supplies furnished to a participant, bene-

ficiary, or enrollee with respect to benefits 

covered by the plan or issuer, in a manner 

that is no less protective than the provisions 

of section 1842(c)(2) of the Social Security 

Act (42 U.S.C. 1395u(c)(2)). 

SEC. 135. PROTECTION FOR PATIENT ADVOCACY. 
(a) PROTECTION FOR USE OF UTILIZATION RE-

VIEW AND GRIEVANCE PROCESS.—A group 

health plan, and a health insurance issuer 
with respect to the provision of health insur-
ance coverage, may not retaliate against a 

participant, beneficiary, enrollee, or health 

care provider based on the participant’s, 

beneficiary’s, enrollee’s or provider’s use of, 

or participation in, a utilization review proc-

ess or a grievance process of the plan or 

issuer (including an internal or external re-

view or appeal process) under this title. 
(b) PROTECTION FOR QUALITY ADVOCACY BY

HEALTH CARE PROFESSIONALS.—

(1) IN GENERAL.—A group health plan and a 

health insurance issuer may not retaliate or 

discriminate against a protected health care 

professional because the professional in good 

faith—

(A) discloses information relating to the 

care, services, or conditions affecting one or 

more participants, beneficiaries, or enrollees 

of the plan or issuer to an appropriate public 

regulatory agency, an appropriate private 

accreditation body, or appropriate manage-

ment personnel of the plan or issuer; or 

(B) initiates, cooperates, or otherwise par-

ticipates in an investigation or proceeding 

by such an agency with respect to such care, 

services, or conditions. 

If an institutional health care provider is a 

participating provider with such a plan or 

issuer or otherwise receives payments for 

benefits provided by such a plan or issuer, 

the provisions of the previous sentence shall 

apply to the provider in relation to care, 

services, or conditions affecting one or more 

patients within an institutional health care 

provider in the same manner as they apply 

to the plan or issuer in relation to care, serv-

ices, or conditions provided to one or more 

participants, beneficiaries, or enrollees; and 

for purposes of applying this sentence, any 

reference to a plan or issuer is deemed a ref-

erence to the institutional health care pro-

vider.

(2) GOOD FAITH ACTION.—For purposes of 

paragraph (1), a protected health care profes-

sional is considered to be acting in good 

faith with respect to disclosure of informa-

tion or participation if, with respect to the 

information disclosed as part of the action— 

(A) the disclosure is made on the basis of 

personal knowledge and is consistent with 

that degree of learning and skill ordinarily 

possessed by health care professionals with 

the same licensure or certification and the 

same experience; 

(B) the professional reasonably believes 

the information to be true; 

(C) the information evidences either a vio-

lation of a law, rule, or regulation, of an ap-

plicable accreditation standard, or of a gen-

erally recognized professional or clinical 

standard or that a patient is in imminent 

hazard of loss of life or serious injury; and 

(D) subject to subparagraphs (B) and (C) of 

paragraph (3), the professional has followed 

reasonable internal procedures of the plan, 

issuer, or institutional health care provider 

established for the purpose of addressing 

quality concerns before making the disclo-

sure.

(3) EXCEPTION AND SPECIAL RULE.—

(A) GENERAL EXCEPTION.—Paragraph (1) 

does not protect disclosures that would vio-

late Federal or State law or diminish or im-

pair the rights of any person to the contin-

ued protection of confidentiality of commu-

nications provided by such law. 

(B) NOTICE OF INTERNAL PROCEDURES.—Sub-

paragraph (D) of paragraph (2) shall not 

apply unless the internal procedures in-

volved are reasonably expected to be known 

to the health care professional involved. For 

purposes of this subparagraph, a health care 

professional is reasonably expected to know 

of internal procedures if those procedures 

have been made available to the professional 

through distribution or posting. 

(C) INTERNAL PROCEDURE EXCEPTION.—Sub-

paragraph (D) of paragraph (2) also shall not 

apply if— 

(i) the disclosure relates to an imminent 

hazard of loss of life or serious injury to a 

patient;

(ii) the disclosure is made to an appro-

priate private accreditation body pursuant 

to disclosure procedures established by the 

body; or 

(iii) the disclosure is in response to an in-

quiry made in an investigation or proceeding 

of an appropriate public regulatory agency 

and the information disclosed is limited to 

the scope of the investigation or proceeding. 

(4) ADDITIONAL CONSIDERATIONS.—It shall 

not be a violation of paragraph (1) to take an 

adverse action against a protected health 

care professional if the plan, issuer, or pro-

vider taking the adverse action involved 

demonstrates that it would have taken the 

same adverse action even in the absence of 

the activities protected under such para-

graph.

(5) NOTICE.—A group health plan, health in-

surance issuer, and institutional health care 

provider shall post a notice, to be provided 

or approved by the Secretary of Labor, set-

ting forth excerpts from, or summaries of, 

the pertinent provisions of this subsection 

and information pertaining to enforcement 

of such provisions. 

(6) CONSTRUCTIONS.—

(A) DETERMINATIONS OF COVERAGE.—Noth-

ing in this subsection shall be construed to 

prohibit a plan or issuer from making a de-

termination not to pay for a particular med-

ical treatment or service or the services of a 

type of health care professional. 

(B) ENFORCEMENT OF PEER REVIEW PROTO-

COLS AND INTERNAL PROCEDURES.—Nothing in 

this subsection shall be construed to prohibit 

a plan, issuer, or provider from establishing 

and enforcing reasonable peer review or uti-

lization review protocols or determining 

whether a protected health care professional 

has complied with those protocols or from 

establishing and enforcing internal proce-

dures for the purpose of addressing quality 

concerns.

(C) RELATION TO OTHER RIGHTS.—Nothing in 

this subsection shall be construed to abridge 

rights of participants, beneficiaries, enroll-

ees, and protected health care professionals 

under other applicable Federal or State laws. 

(7) PROTECTED HEALTH CARE PROFESSIONAL

DEFINED.—For purposes of this subsection, 

the term ‘‘protected health care profes-

sional’’ means an individual who is a li-

censed or certified health care professional 

and who— 

(A) with respect to a group health plan or 

health insurance issuer, is an employee of 

the plan or issuer or has a contract with the 

plan or issuer for provision of services for 

which benefits are available under the plan 

or issuer; or 

(B) with respect to an institutional health 

care provider, is an employee of the provider 

or has a contract or other arrangement with 

the provider respecting the provision of 

health care services. 

Subtitle E—Definitions 

SEC. 151. DEFINITIONS. 

(a) INCORPORATION OF GENERAL DEFINI-

TIONS.—Except as otherwise provided, the 

provisions of section 2791 of the Public 

Health Service Act shall apply for purposes 

of this title in the same manner as they 
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apply for purposes of title XXVII of such 

Act.

(b) SECRETARY.—Except as otherwise pro-

vided, the term ‘‘Secretary’’ means the Sec-

retary of Health and Human Services, in con-

sultation with the Secretary of Labor and 

the term ‘‘appropriate Secretary’’ means the 

Secretary of Health and Human Services in 

relation to carrying out this title under sec-

tions 2706 and 2751 of the Public Health Serv-

ice Act and the Secretary of Labor in rela-

tion to carrying out this title under section 

714 of the Employee Retirement Income Se-

curity Act of 1974. 

(c) ADDITIONAL DEFINITIONS.—For purposes 

of this title: 

(1) APPLICABLE AUTHORITY.—The term ‘‘ap-

plicable authority’’ means— 

(A) in the case of a group health plan, the 

Secretary of Health and Human Services and 

the Secretary of Labor; and 

(B) in the case of a health insurance issuer 

with respect to a specific provision of this 

title, the applicable State authority (as de-

fined in section 2791(d) of the Public Health 

Service Act), or the Secretary of Health and 

Human Services, if such Secretary is enforc-

ing such provision under section 2722(a)(2) or 

2761(a)(2) of the Public Health Service Act. 

(2) ENROLLEE.—The term ‘‘enrollee’’ 

means, with respect to health insurance cov-

erage offered by a health insurance issuer, an 

individual enrolled with the issuer to receive 

such coverage. 

(3) GROUP HEALTH PLAN.—The term ‘‘group 

health plan’’ has the meaning given such 

term in section 733(a) of the Employee Re-

tirement Income Security Act of 1974, except 

that such term includes a employee welfare 

benefit plan treated as a group health plan 

under section 732(d) of such Act or defined as 

such a plan under section 607(1) of such Act. 

(4) HEALTH CARE PROFESSIONAL.—The term 

‘‘health care professional’’ means an indi-

vidual who is licensed, accredited, or cer-

tified under State law to provide specified 

health care services and who is operating 

within the scope of such licensure, accredita-

tion, or certification. 

(5) HEALTH CARE PROVIDER.—The term 

‘‘health care provider’’ includes a physician 

or other health care professional, as well as 

an institutional or other facility or agency 

that provides health care services and that is 

licensed, accredited, or certified to provide 

health care items and services under applica-

ble State law. 

(6) NETWORK.—The term ‘‘network’’ means, 

with respect to a group health plan or health 

insurance issuer offering health insurance 

coverage, the participating health care pro-

fessionals and providers through whom the 

plan or issuer provides health care items and 

services to participants, beneficiaries, or en-

rollees.

(7) NONPARTICIPATING.—The term ‘‘non-

participating’’ means, with respect to a 

health care provider that provides health 

care items and services to a participant, ben-

eficiary, or enrollee under group health plan 

or health insurance coverage, a health care 

provider that is not a participating health 

care provider with respect to such items and 

services.

(8) PARTICIPATING.—The term ‘‘partici-

pating’’ means, with respect to a health care 

provider that provides health care items and 

services to a participant, beneficiary, or en-

rollee under group health plan or health in-

surance coverage offered by a health insur-

ance issuer, a health care provider that fur-

nishes such items and services under a con-

tract or other arrangement with the plan or 

issuer.

(9) PRIOR AUTHORIZATION.—The term ‘‘prior 

authorization’’ means the process of obtain-

ing prior approval from a health insurance 

issuer or group health plan for the provision 

or coverage of medical services. 

(10) TERMS AND CONDITIONS.—The term 

‘‘terms and conditions’’ includes, with re-

spect to a group health plan or health insur-

ance coverage, requirements imposed under 

this title with respect to the plan or cov-

erage.

SEC. 152. PREEMPTION; STATE FLEXIBILITY; CON-
STRUCTION.

(a) CONTINUED APPLICABILITY OF STATE

LAW WITH RESPECT TO HEALTH INSURANCE

ISSUERS.—

(1) IN GENERAL.—Subject to paragraph (2), 

this title shall not be construed to supersede 

any provision of State law which establishes, 

implements, or continues in effect any 

standard or requirement solely relating to 

health insurance issuers (in connection with 

group health insurance coverage or other-

wise) except to the extent that such standard 

or requirement prevents the application of a 

requirement of this title. 

(2) CONTINUED PREEMPTION WITH RESPECT TO

GROUP HEALTH PLANS.—Nothing in this title 

shall be construed to affect or modify the 

provisions of section 514 of the Employee Re-

tirement Income Security Act of 1974 with 

respect to group health plans. 

(3) CONSTRUCTION.—In applying this sec-

tion, a State law that provides for equal ac-

cess to, and availability of, all categories of 

licensed health care providers and services 

shall not be treated as preventing the appli-

cation of any requirement of this title. 
(b) APPLICATION OF SUBSTANTIALLY COMPLI-

ANT STATE LAWS.—

(1) IN GENERAL.—In the case of a State law 

that imposes, with respect to health insur-

ance coverage offered by a health insurance 

issuer and with respect to a group health 

plan that is a non-Federal governmental 

plan, a requirement that substantially com-

plies (within the meaning of subsection (c)) 

with a patient protection requirement (as de-

fined in paragraph (3)) and does not prevent 

the application of other requirements under 

this Act (except in the case of other substan-

tially compliant requirements), in applying 

the requirements of this title under section 

2707 and 2753 (as applicable) of the Public 

Health Service Act (as added by title II), sub-

ject to subsection (a)(2)— 

(A) the State law shall not be treated as 

being superseded under subsection (a); and 

(B) the State law shall apply instead of the 

patient protection requirement otherwise 

applicable with respect to health insurance 

coverage and non-Federal governmental 

plans.

(2) LIMITATION.—In the case of a group 

health plan covered under title I of the Em-

ployee Retirement Income Security Act of 

1974, paragraph (1) shall be construed to 

apply only with respect to the health insur-

ance coverage (if any) offered in connection 

with the plan. 

(3) DEFINITIONS.—In this section: 

(A) PATIENT PROTECTION REQUIREMENT.—

The term ‘‘patient protection requirement’’ 

means a requirement under this title, and in-

cludes (as a single requirement) a group or 

related set of requirements under a section 

or similar unit under this title. 

(B) SUBSTANTIALLY COMPLIANT.—The terms 

‘‘substantially compliant’’, substantially 

complies’’, or ‘‘substantial compliance’’ with 

respect to a State law, mean that the State 

law has the same or similar features as the 

patient protection requirements and has a 

similar effect. 

(c) DETERMINATIONS OF SUBSTANTIAL COM-
PLIANCE.—

(1) CERTIFICATION BY STATES.—A State may 

submit to the Secretary a certification that 

a State law provides for patient protections 

that are at least substantially compliant 

with one or more patient protection require-

ments. Such certification shall be accom-

panied by such information as may be re-

quired to permit the Secretary to make the 

determination described in paragraph (2)(A). 

(2) REVIEW.—

(A) IN GENERAL.—The Secretary shall 

promptly review a certification submitted 

under paragraph (1) with respect to a State 

law to determine if the State law substan-

tially complies with the patient protection 

requirement (or requirements) to which the 

law relates. 

(B) APPROVAL DEADLINES.—

(i) INITIAL REVIEW.—Such a certification is 

considered approved unless the Secretary no-

tifies the State in writing, within 90 days 

after the date of receipt of the certification, 

that the certification is disapproved (and the 

reasons for disapproval) or that specified ad-

ditional information is needed to make the 

determination described in subparagraph 

(A).

(ii) ADDITIONAL INFORMATION.—With re-

spect to a State that has been notified by the 

Secretary under clause (i) that specified ad-

ditional information is needed to make the 

determination described in subparagraph 

(A), the Secretary shall make the determina-

tion within 60 days after the date on which 

such specified additional information is re-

ceived by the Secretary. 

(3) APPROVAL.—

(A) IN GENERAL.—The Secretary shall ap-

prove a certification under paragraph (1) un-

less—

(i) the State fails to provide sufficient in-

formation to enable the Secretary to make a 

determination under paragraph (2)(A); or 

(ii) the Secretary determines that the 

State law involved does not provide for pa-

tient protections that substantially comply 

with the patient protection requirement (or 

requirements) to which the law relates. 

(B) STATE CHALLENGE.—A State that has a 

certification disapproved by the Secretary 

under subparagraph (A) may challenge such 

disapproval in the appropriate United States 

district court. 

(C) DEFERENCE TO STATES.—With respect to 

a certification submitted under paragraph 

(1), the Secretary shall give deference to the 

State’s interpretation of the State law in-

volved with respect to the patient protection 

involved.

(D) PUBLIC NOTIFICATION.—The Secretary 

shall—

(i) provide a State with a notice of the de-

termination to approve or disapprove a cer-

tification under this paragraph; 

(ii) promptly publish in the Federal Reg-

ister a notice that a State has submitted a 

certification under paragraph (1); 

(iii) promptly publish in the Federal Reg-

ister the notice described in clause (i) with 

respect to the State; and 

(iv) annually publish the status of all 

States with respect to certifications. 

(4) CONSTRUCTION.—Nothing in this sub-

section shall be construed as preventing the 

certification (and approval of certification) 

of a State law under this subsection solely 

because it provides for greater protections 

for patients than those protections otherwise 

required to establish substantial compliance. 

(5) PETITIONS.—

(A) PETITION PROCESS.—Effective on the 

date on which the provisions of this Act be-

come effective, as provided for in section 601, 
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a group health plan, health insurance issuer, 

participant, beneficiary, or enrollee may 

submit a petition to the Secretary for an ad-

visory opinion as to whether or not a stand-

ard or requirement under a State law appli-

cable to the plan, issuer, participant, bene-

ficiary, or enrollee that is not the subject of 

a certification under this subsection, is su-

perseded under subsection (a)(1) because such 

standard or requirement prevents the appli-

cation of a requirement of this title. 

(B) OPINION.—The Secretary shall issue an 

advisory opinion with respect to a petition 

submitted under subparagraph (A) within the 

60-day period beginning on the date on which 

such petition is submitted. 
(d) DEFINITIONS.—For purposes of this sec-

tion:

(1) STATE LAW.—The term ‘‘State law’’ in-

cludes all laws, decisions, rules, regulations, 

or other State action having the effect of 

law, of any State. A law of the United States 

applicable only to the District of Columbia 

shall be treated as a State law rather than a 

law of the United States. 

(2) STATE.—The term ‘‘State’’ includes a 

State, the District of Columbia, Puerto Rico, 

the Virgin Islands, Guam, American Samoa, 

the Northern Mariana Islands, any political 

subdivisions of such, or any agency or in-

strumentality of such. 

SEC. 153. EXCLUSIONS. 
(a) NO BENEFIT REQUIREMENTS.—Nothing in 

this title shall be construed to require a 

group health plan or a health insurance 

issuer offering health insurance coverage to 

include specific items and services under the 

terms of such a plan or coverage, other than 

those provided under the terms and condi-

tions of such plan or coverage. 
(b) EXCLUSION FROM ACCESS TO CARE MAN-

AGED CARE PROVISIONS FOR FEE-FOR-SERVICE

COVERAGE.—

(1) IN GENERAL.—The provisions of sections 

111 through 117 shall not apply to a group 

health plan or health insurance coverage if 

the only coverage offered under the plan or 

coverage is fee-for-service coverage (as de-

fined in paragraph (2)). 

(2) FEE-FOR-SERVICE COVERAGE DEFINED.—

For purposes of this subsection, the term 

‘‘fee-for-service coverage’’ means coverage 

under a group health plan or health insur-

ance coverage that— 

(A) reimburses hospitals, health profes-

sionals, and other providers on a fee-for-serv-

ice basis without placing the provider at fi-

nancial risk; 

(B) does not vary reimbursement for such a 

provider based on an agreement to contract 

terms and conditions or the utilization of 

health care items or services relating to such 

provider;

(C) allows access to any provider that is 

lawfully authorized to provide the covered 

services and that agrees to accept the terms 

and conditions of payment established under 

the plan or by the issuer; and 

(D) for which the plan or issuer does not 

require prior authorization before providing 

for any health care services. 

SEC. 154. TREATMENT OF EXCEPTED BENEFITS. 
(a) IN GENERAL.—The requirements of this 

title and the provisions of sections 

502(a)(1)(C), 502(n), and 514(d) of the Em-

ployee Retirement Income Security Act of 

1974 (added by section 402) shall not apply to 

excepted benefits (as defined in section 733(c) 

of such Act), other than benefits described in 

section 733(c)(2)(A) of such Act, in the same 

manner as the provisions of part 7 of subtitle 

B of title I of such Act do not apply to such 

benefits under subsections (b) and (c) of sec-

tion 732 of such Act. 

(b) COVERAGE OF CERTAIN LIMITED SCOPE

PLANS.—Only for purposes of applying the re-

quirements of this title under sections 2707 

and 2753 of the Public Health Service Act, 

section 714 of the Employee Retirement In-

come Security Act of 1974, and section 9813 of 

the Internal Revenue Code of 1986, the fol-

lowing sections shall be deemed not to apply: 

(1) Section 2791(c)(2)(A) of the Public 

Health Service Act. 

(2) Section 733(c)(2)(A) of the Employee Re-

tirement Income Security Act of 1974. 

(3) Section 9832(c)(2)(A) of the Internal 

Revenue Code of 1986. 

SEC. 155. REGULATIONS. 

The Secretaries of Health and Human 

Services, Labor, and the Treasury shall issue 

such regulations as may be necessary or ap-

propriate to carry out this title. Such regu-

lations shall be issued consistent with sec-

tion 104 of Health Insurance Portability and 

Accountability Act of 1996. Such Secretaries 

may promulgate any interim final rules as 

the Secretaries determine are appropriate to 

carry out this title. 

SEC. 156. INCORPORATION INTO PLAN OR COV-
ERAGE DOCUMENTS. 

The requirements of this title with respect 

to a group health plan or health insurance 

coverage are, subject to section 154, deemed 

to be incorporated into, and made a part of, 

such plan or the policy, certificate, or con-

tract providing such coverage and are en-

forceable under law as if directly included in 

the documentation of such plan or such pol-

icy, certificate, or contract. 

SEC. 157. PRESERVATION OF PROTECTIONS. 

(a) IN GENERAL.—The rights under this Act 

(including the right to maintain a civil ac-

tion and any other rights under the amend-

ments made by this Act) may not be waived, 

deferred, or lost pursuant to any agreement 

not authorized under this Act. 

(b) EXCEPTION.—Subsection (a) shall not 

apply to an agreement providing for arbitra-

tion or participation in any other non-

judicial procedure to resolve a dispute if the 

agreement is entered into knowingly and 

voluntarily by the parties involved after the 

dispute has arisen or is pursuant to the 

terms of a collective bargaining agreement. 

Nothing in this subsection shall be construed 

to permit the waiver of the requirements of 

sections 103 and 104 (relating to internal and 

external review). 

TITLE II—APPLICATION OF QUALITY 
CARE STANDARDS TO GROUP HEALTH 
PLANS AND HEALTH INSURANCE COV-
ERAGE UNDER THE PUBLIC HEALTH 
SERVICE ACT 

SEC. 201. APPLICATION TO GROUP HEALTH 
PLANS AND GROUP HEALTH INSUR-
ANCE COVERAGE. 

(a) IN GENERAL.—Subpart 2 of part A of 

title XXVII of the Public Health Service Act 

is amended by adding at the end the fol-

lowing new section: 

‘‘SEC. 2707. PATIENT PROTECTION STANDARDS. 

‘‘Each group health plan shall comply with 

patient protection requirements under title I 

of the Bipartisan Patient Protection Act, 

and each health insurance issuer shall com-

ply with patient protection requirements 

under such title with respect to group health 

insurance coverage it offers, and such re-

quirements shall be deemed to be incor-

porated into this subsection.’’. 

(b) CONFORMING AMENDMENT.—Section

2721(b)(2)(A) of such Act (42 U.S.C. 300gg– 

21(b)(2)(A)) is amended by inserting ‘‘(other 

than section 2707)’’ after ‘‘requirements of 

such subparts’’. 

SEC. 202. APPLICATION TO INDIVIDUAL HEALTH 
INSURANCE COVERAGE. 

Part B of title XXVII of the Public Health 

Service Act is amended by inserting after 

section 2752 the following new section: 

‘‘SEC. 2753. PATIENT PROTECTION STANDARDS. 

‘‘Each health insurance issuer shall com-

ply with patient protection requirements 

under title I of the Bipartisan Patient Pro-

tection Act with respect to individual health 

insurance coverage it offers, and such re-

quirements shall be deemed to be incor-

porated into this subsection.’’. 

SEC. 203. COOPERATION BETWEEN FEDERAL AND 
STATE AUTHORITIES. 

Part C of title XXVII of the Public Health 

Service Act (42 U.S.C. 300gg–91 et seq.) is 

amended by adding at the end the following: 

‘‘SEC. 2793. COOPERATION BETWEEN FEDERAL 
AND STATE AUTHORITIES. 

‘‘(a) AGREEMENT WITH STATES.—A State 

may enter into an agreement with the Sec-

retary for the delegation to the State of 

some or all of the Secretary’s authority 

under this title to enforce the requirements 

applicable under title I of the Bipartisan Pa-

tient Protection Act with respect to health 

insurance coverage offered by a health insur-

ance issuer and with respect to a group 

health plan that is a non-Federal govern-

mental plan. 

‘‘(b) DELEGATIONS.—Any department, agen-

cy, or instrumentality of a State to which 

authority is delegated pursuant to an agree-

ment entered into under this section may, if 

authorized under State law and to the extent 

consistent with such agreement, exercise the 

powers of the Secretary under this title 

which relate to such authority.’’. 

TITLE III—APPLICATION OF PATIENT 
PROTECTION STANDARDS TO FEDERAL 
HEALTH INSURANCE PROGRAMS 

SEC. 301. APPLICATION OF PATIENT PROTECTION 
STANDARDS TO FEDERAL HEALTH 
INSURANCE PROGRAMS. 

(a) SENSE OF CONGRESS.—It is the sense of 

Congress that enrollees in Federal health in-

surance programs should have the same 

rights and privileges as those afforded under 

title I and under the amendments made by 

title IV to participants and beneficiaries 

under group health plans. 

(b) CONFORMING FEDERAL HEALTH INSUR-

ANCE PROGRAMS.—It is the sense of Congress 

that the President should require, by execu-

tive order, the Federal official with author-

ity over each Federal health insurance pro-

gram, to the extent feasible, to take such 

steps as are necessary to implement the 

rights and privileges described in subsection 

(a) with respect to such program. 

(c) GAO REPORT ON ADDITIONAL STEPS RE-

QUIRED.—Not later than 1 year after the date 

of the enactment of this Act, the Comp-

troller General of the United States shall 

submit to Congress a report on statutory 

changes that are required to implement such 

rights and privileges in a manner that is con-

sistent with the missions of the Federal 

health insurance programs and that avoids 

unnecessary duplication or disruption of 

such programs. 

(d) FEDERAL HEALTH INSURANCE PRO-

GRAM.—In this section, the term ‘‘Federal 

health insurance program’’ means a Federal 

program that provides creditable coverage 

(as defined in section 2701(c)(1) of the Public 

Health Service Act) and includes a health 

program of the Department of Veterans Af-

fairs.
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TITLE IV—AMENDMENTS TO THE EM-

PLOYEE RETIREMENT INCOME SECU-
RITY ACT OF 1974 

SEC. 401. APPLICATION OF PATIENT PROTECTION 
STANDARDS TO GROUP HEALTH 
PLANS AND GROUP HEALTH INSUR-
ANCE COVERAGE UNDER THE EM-
PLOYEE RETIREMENT INCOME SE-
CURITY ACT OF 1974. 

Subpart B of part 7 of subtitle B of title I 
of the Employee Retirement Income Secu-
rity Act of 1974 is amended by adding at the 
end the following new section: 

‘‘SEC. 714. PATIENT PROTECTION STANDARDS. 
‘‘(a) IN GENERAL.—Subject to subsection 

(b), a group health plan (and a health insur-
ance issuer offering group health insurance 
coverage in connection with such a plan) 
shall comply with the requirements of title I 
of the Bipartisan Patient Protection Act (as 
in effect as of the date of the enactment of 
such Act), and such requirements shall be 
deemed to be incorporated into this sub-
section.

‘‘(b) PLAN SATISFACTION OF CERTAIN RE-
QUIREMENTS.—

‘‘(1) SATISFACTION OF CERTAIN REQUIRE-

MENTS THROUGH INSURANCE.—For purposes of 

subsection (a), insofar as a group health plan 

provides benefits in the form of health insur-

ance coverage through a health insurance 

issuer, the plan shall be treated as meeting 

the following requirements of title I of the 

Bipartisan Patient Protection Act with re-

spect to such benefits and not be considered 

as failing to meet such requirements because 

of a failure of the issuer to meet such re-

quirements so long as the plan sponsor or its 

representatives did not cause such failure by 

the issuer: 

‘‘(A) Section 111 (relating to consumer 

choice option). 

‘‘(B) Section 112 (relating to choice of 

health care professional). 

‘‘(C) Section 113 (relating to access to 

emergency care). 

‘‘(D) Section 114 (relating to timely access 

to specialists). 

‘‘(E) Section 115 (relating to patient access 

to obstetrical and gynecological care). 

‘‘(F) Section 116 (relating to access to pedi-

atric care). 

‘‘(G) Section 117 (relating to continuity of 

care), but only insofar as a replacement 

issuer assumes the obligation for continuity 

of care. 

‘‘(H) Section 118 (relating to access to 

needed prescription drugs). 

‘‘(I) Section 119 (relating to coverage for 

individuals participating in approved clinical 

trials).

‘‘(J) Section 120 (relating to required cov-

erage for minimum hospital stay for 

mastectomies and lymph node dissections 

for the treatment of breast cancer and cov-

erage for secondary consultations). 

‘‘(K) Section 134 (relating to payment of 

claims).

‘‘(2) INFORMATION.—With respect to infor-

mation required to be provided or made 

available under section 121 of the Bipartisan 

Patient Protection Act, in the case of a 

group health plan that provides benefits in 

the form of health insurance coverage 

through a health insurance issuer, the Sec-

retary shall determine the circumstances 

under which the plan is not required to pro-

vide or make available the information (and 

is not liable for the issuer’s failure to pro-

vide or make available the information), if 

the issuer is obligated to provide and make 

available (or provides and makes available) 

such information. 

‘‘(3) INTERNAL APPEALS.—With respect to 

the internal appeals process required to be 

established under section 103 of such Act, in 

the case of a group health plan that provides 

benefits in the form of health insurance cov-

erage through a health insurance issuer, the 

Secretary shall determine the circumstances 

under which the plan is not required to pro-

vide for such process and system (and is not 

liable for the issuer’s failure to provide for 

such process and system), if the issuer is ob-

ligated to provide for (and provides for) such 

process and system. 

‘‘(4) EXTERNAL APPEALS.—Pursuant to rules 

of the Secretary, insofar as a group health 

plan enters into a contract with a qualified 

external appeal entity for the conduct of ex-

ternal appeal activities in accordance with 

section 104 of such Act, the plan shall be 

treated as meeting the requirement of such 

section and is not liable for the entity’s fail-

ure to meet any requirements under such 

section.

‘‘(5) APPLICATION TO PROHIBITIONS.—Pursu-

ant to rules of the Secretary, if a health in-

surance issuer offers health insurance cov-

erage in connection with a group health plan 

and takes an action in violation of any of the 

following sections of the Bipartisan Patient 

Protection Act, the group health plan shall 

not be liable for such violation unless the 

plan caused such violation: 

‘‘(A) Section 131 (relating to prohibition of 

interference with certain medical commu-

nications).

‘‘(B) Section 132 (relating to prohibition of 

discrimination against providers based on li-

censure).

‘‘(C) Section 133 (relating to prohibition 

against improper incentive arrangements). 

‘‘(D) Section 135 (relating to protection for 

patient advocacy). 

‘‘(6) CONSTRUCTION.—Nothing in this sub-

section shall be construed to affect or modify 

the responsibilities of the fiduciaries of a 

group health plan under part 4 of subtitle B. 

‘‘(7) TREATMENT OF SUBSTANTIALLY COMPLI-

ANT STATE LAWS.—For purposes of applying 

this subsection in connection with health in-

surance coverage, any reference in this sub-

section to a requirement in a section or 

other provision in the Bipartisan Patient 

Protection Act with respect to a health in-

surance issuer is deemed to include a ref-

erence to a requirement under a State law 

that substantially complies (as determined 

under section 152(c) of such Act) with the re-

quirement in such section or other provi-

sions.

‘‘(8) APPLICATION TO CERTAIN PROHIBITIONS

AGAINST RETALIATION.—With respect to com-

pliance with the requirements of section 

135(b)(1) of the Bipartisan Patient Protection 

Act, for purposes of this subtitle the term 

‘group health plan’ is deemed to include a 

reference to an institutional health care pro-

vider.

‘‘(c) ENFORCEMENT OF CERTAIN REQUIRE-

MENTS.—

‘‘(1) COMPLAINTS.—Any protected health 

care professional who believes that the pro-

fessional has been retaliated or discrimi-

nated against in violation of section 135(b)(1) 

of the Bipartisan Patient Protection Act 

may file with the Secretary a complaint 

within 180 days of the date of the alleged re-

taliation or discrimination. 

‘‘(2) INVESTIGATION.—The Secretary shall 

investigate such complaints and shall deter-

mine if a violation of such section has oc-

curred and, if so, shall issue an order to en-

sure that the protected health care profes-

sional does not suffer any loss of position, 

pay, or benefits in relation to the plan, 

issuer, or provider involved, as a result of 

the violation found by the Secretary. 

‘‘(d) CONFORMING REGULATIONS.—The Sec-

retary shall issue regulations to coordinate 

the requirements on group health plans and 

health insurance issuers under this section 

with the requirements imposed under the 

other provisions of this title. In order to re-

duce duplication and clarify the rights of 

participants and beneficiaries with respect 

to information that is required to be pro-

vided, such regulations shall coordinate the 

information disclosure requirements under 

section 121 of the Bipartisan Patient Protec-

tion Act with the reporting and disclosure 

requirements imposed under part 1, so long 

as such coordination does not result in any 

reduction in the information that would oth-

erwise be provided to participants and bene-

ficiaries.’’.
(b) SATISFACTION OF ERISA CLAIMS PROCE-

DURE REQUIREMENT.—Section 503 of such Act 

(29 U.S.C. 1133) is amended by inserting ‘‘(a)’’ 

after ‘‘SEC. 503.’’ and by adding at the end 

the following new subsection: 
‘‘(b) In the case of a group health plan (as 

defined in section 733), compliance with the 

requirements of subtitle A of title I of the 

Bipartisan Patient Protection Act, and com-

pliance with regulations promulgated by the 

Secretary, in the case of a claims denial, 

shall be deemed compliance with subsection 

(a) with respect to such claims denial.’’. 
(c) CONFORMING AMENDMENTS.—(1) Section 

732(a) of such Act (29 U.S.C. 1185(a)) is 

amended by striking ‘‘section 711’’ and in-

serting ‘‘sections 711 and 714’’. 
(2) The table of contents in section 1 of 

such Act is amended by inserting after the 

item relating to section 713 the following 

new item: 

‘‘SEC. 714. PATIENT PROTECTION STANDARDS.’’. 

(3) Section 502(b)(3) of such Act (29 U.S.C. 

1132(b)(3)) is amended by inserting ‘‘(other 

than section 135(b))’’ after ‘‘part 7’’. 

SEC. 402. AVAILABILITY OF CIVIL REMEDIES. 
(a) AVAILABILITY OF FEDERAL CIVIL REM-

EDIES IN CASES NOT INVOLVING MEDICALLY

REVIEWABLE DECISIONS.—

(1) IN GENERAL.—Section 502 of the Em-

ployee Retirement Income Security Act of 

1974 (29 U.S.C. 1132) is amended by adding at 

the end the following new subsections: 
‘‘(n) CAUSE OF ACTION RELATING TO PROVI-

SION OF HEALTH BENEFITS.—

‘‘(1) IN GENERAL.—In any case in which— 

‘‘(A) a person who is a fiduciary of a group 

health plan, a health insurance issuer offer-

ing health insurance coverage in connection 

with the plan, or an agent of the plan, issuer, 

or plan sponsor, upon consideration of a 

claim for benefits of a participant or bene-

ficiary under section 102 of the Bipartisan 

Patient Protection Act (relating to proce-

dures for initial claims for benefits and prior 

authorization determinations) or upon re-

view of a denial of such a claim under sec-

tion 103 of such Act (relating to internal ap-

peal of a denial of a claim for benefits), fails 

to exercise ordinary care in making a deci-

sion—

‘‘(i) regarding whether an item or service is 

covered under the terms and conditions of 

the plan or coverage, 

‘‘(ii) regarding whether an individual is a 

participant or beneficiary who is enrolled 

under the terms and conditions of the plan 

or coverage (including the applicability of 

any waiting period under the plan or cov-

erage), or 

‘‘(iii) as to the application of cost-sharing 

requirements or the application of a specific 

exclusion or express limitation on the 

amount, duration, or scope of coverage of 

items or services under the terms and condi-

tions of the plan or coverage, and 
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‘‘(B) such failure is a proximate cause of 

personal injury to, or the death of, the par-

ticipant or beneficiary, 

such plan, plan sponsor, or issuer shall be 

liable to the participant or beneficiary (or 

the estate of such participant or beneficiary) 

for economic and noneconomic damages (but 

not exemplary or punitive damages) in con-

nection with such personal injury or death. 

‘‘(2) CAUSE OF ACTION MUST NOT INVOLVE

MEDICALLY REVIEWABLE DECISION.—

‘‘(A) IN GENERAL.—A cause of action is es-

tablished under paragraph (1)(A) only if the 

decision referred to in paragraph (1)(A) does 

not include a medically reviewable decision. 

‘‘(B) MEDICALLY REVIEWABLE DECISION.—

For purposes of this subsection, the term 

‘medically reviewable decision’ means a de-

nial of a claim for benefits under the plan 

which is described in section 104(d)(2) of the 

Bipartisan Patient Protection Act (relating 

to medically reviewable decisions). 

‘‘(3) LIMITATION REGARDING CERTAIN TYPES

OF ACTIONS SAVED FROM PREEMPTION OF STATE

LAW.—A cause of action is not established 

under paragraph (1)(A) in connection with a 

failure described in paragraph (1)(A) to the 

extent that a cause of action under State law 

(as defined in section 514(c)) for such failure 

would not be preempted under section 514. 

‘‘(4) DEFINITIONS AND RELATED RULES.—For

purposes of this subsection.— 

‘‘(A) ORDINARY CARE.—The term ‘ordinary 

care’ means, with respect to a determination 

on a claim for benefits, that degree of care, 

skill, and diligence that a reasonable and 

prudent individual would exercise in making 

a fair determination on a claim for benefits 

of like kind to the claims involved. 

‘‘(B) PERSONAL INJURY.—The term ‘per-

sonal injury’ means a physical injury and in-

cludes an injury arising out of the treatment 

(or failure to treat) a mental illness or dis-

ease.

‘‘(C) CLAIM FOR BENEFITS; DENIAL.—The

terms ‘claim for benefits’ and ‘denial of a 

claim for benefits’ have the meanings pro-

vided such terms in section 102(e) of the Bi-

partisan Patient Protection Act. 

‘‘(D) TERMS AND CONDITIONS.—The term 

‘terms and conditions’ includes, with respect 

to a group health plan or health insurance 

coverage, requirements imposed under title I 

of the Bipartisan Patient Protection Act. 

‘‘(E) TREATMENT OF EXCEPTED BENEFITS.—

Under section 154(a) of the Bipartisan Pa-

tient Protection Act, the provisions of this 

subsection and subsection (a)(1)(C) do not 

apply to certain excepted benefits. 

‘‘(5) EXCLUSION OF EMPLOYERS AND OTHER

PLAN SPONSORS.—

‘‘(A) CAUSES OF ACTION AGAINST EMPLOYERS

AND PLAN SPONSORS PRECLUDED.—Subject to 

subparagraph (B), paragraph (1)(A) does not 

authorize a cause of action against an em-

ployer or other plan sponsor maintaining the 

plan (or against an employee of such an em-

ployer or sponsor acting within the scope of 

employment).

‘‘(B) CERTAIN CAUSES OF ACTION PER-

MITTED.—Notwithstanding subparagraph (A), 

a cause of action may arise against an em-

ployer or other plan sponsor (or against an 

employee of such an employer or sponsor 

acting within the scope of employment) 

under paragraph (1)(A), to the extent there 

was direct participation by the employer or 

other plan sponsor (or employee) in the deci-

sion of the plan under section 102 of the Bi-

partisan Patient Protection Act upon consid-

eration of a claim for benefits or under sec-

tion 103 of such Act upon review of a denial 

of a claim for benefits. 

‘‘(C) DIRECT PARTICIPATION.—

‘‘(i) IN GENERAL.—For purposes of subpara-

graph (B), the term ‘direct participation’ 

means, in connection with a decision de-

scribed in paragraph (1)(A), the actual mak-

ing of such decision or the actual exercise of 

control in making such decision. 

‘‘(ii) RULES OF CONSTRUCTION.—For pur-

poses of clause (i), the employer or plan 

sponsor (or employee) shall not be construed 

to be engaged in direct participation because 

of any form of decisionmaking or other con-

duct that is merely collateral or precedent 

to the decision described in paragraph (1)(A) 

on a particular claim for benefits of a partic-

ipant or beneficiary, including (but not lim-

ited to)— 

‘‘(I) any participation by the employer or 

other plan sponsor (or employee) in the se-

lection of the group health plan or health in-

surance coverage involved or the third party 

administrator or other agent; 

‘‘(II) any engagement by the employer or 

other plan sponsor (or employee) in any cost- 

benefit analysis undertaken in connection 

with the selection of, or continued mainte-

nance of, the plan or coverage involved; 

‘‘(III) any participation by the employer or 

other plan sponsor (or employee) in the proc-

ess of creating, continuing, modifying, or 

terminating the plan or any benefit under 

the plan, if such process was not substan-

tially focused solely on the particular situa-

tion of the participant or beneficiary re-

ferred to in paragraph (1)(A); and 

‘‘(IV) any participation by the employer or 

other plan sponsor (or employee) in the de-

sign of any benefit under the plan, including 

the amount of copayment and limits con-

nected with such benefit. 

‘‘(iii) IRRELEVANCE OF CERTAIN COLLATERAL

EFFORTS MADE BY EMPLOYER OR PLAN SPON-

SOR.—For purposes of this subparagraph, an 

employer or plan sponsor shall not be treat-

ed as engaged in direct participation in a de-

cision with respect to any claim for benefits 

or denial thereof in the case of any par-

ticular participant or beneficiary solely by 

reason of— 

‘‘(I) any efforts that may have been made 

by the employer or plan sponsor to advocate 

for authorization of coverage for that or any 

other participant or beneficiary (or any 

group of participants or beneficiaries), or 

‘‘(II) any provision that may have been 

made by the employer or plan sponsor for 

benefits which are not covered under the 

terms and conditions of the plan for that or 

any other participant or beneficiary (or any 

group of participants or beneficiaries). 

‘‘(D) APPLICATION TO CERTAIN PLANS.—

‘‘(i) IN GENERAL.—Notwithstanding any 

other provision of this subsection, no group 

health plan described in clause (ii) (or plan 

sponsor of such a plan) shall be liable under 

paragraph (1) for the performance of, or the 

failure to perform, any non-medically re-

viewable duty under the plan. 

‘‘(ii) DEFINITION.—A group health plan de-

scribed in this clause is— 

‘‘(I) a group health plan that is self-insured 

and self administered by an employer (in-

cluding an employee of such an employer 

acting within the scope of employment); or 

‘‘(II) a multiemployer plan as defined in 

section 3(37)(A) (including an employee of a 

contributing employer or of the plan, or a fi-

duciary of the plan, acting within the scope 

of employment or fiduciary responsibility) 

that is self-insured and self-administered. 

‘‘(6) EXCLUSION OF PHYSICIANS AND OTHER

HEALTH CARE PROFESSIONALS.—

‘‘(A) IN GENERAL.—No treating physician or 

other treating health care professional of the 

participant or beneficiary, and no person 

acting under the direction of such a physi-

cian or health care professional, shall be lia-

ble under paragraph (1) for the performance 

of, or the failure to perform, any non-medi-

cally reviewable duty of the plan, the plan 

sponsor, or any health insurance issuer offer-

ing health insurance coverage in connection 

with the plan. 

‘‘(B) DEFINITIONS.—For purposes of sub-

paragraph (A)— 

‘‘(i) HEALTH CARE PROFESSIONAL.—The term 

‘health care professional’ means an indi-

vidual who is licensed, accredited, or cer-

tified under State law to provide specified 

health care services and who is operating 

within the scope of such licensure, accredita-

tion, or certification. 

‘‘(ii) NON-MEDICALLY REVIEWABLE DUTY.—

The term ‘non-medically reviewable duty’ 

means a duty the discharge of which does 

not include the making of a medically re-

viewable decision. 

‘‘(7) EXCLUSION OF HOSPITALS.—No treating 

hospital of the participant or beneficiary 

shall be liable under paragraph (1) for the 

performance of, or the failure to perform, 

any non-medically reviewable duty (as de-

fined in paragraph (6)(B)(ii)) of the plan, the 

plan sponsor, or any health insurance issuer 

offering health insurance coverage in con-

nection with the plan. 

‘‘(8) RULE OF CONSTRUCTION RELATING TO

EXCLUSION FROM LIABILITY OF PHYSICIANS,

HEALTH CARE PROFESSIONALS, AND HOS-

PITALS.—Nothing in paragraph (6) or (7) shall 

be construed to limit the liability (whether 

direct or vicarious) of the plan, the plan 

sponsor, or any health insurance issuer offer-

ing health insurance coverage in connection 

with the plan. 

‘‘(9) REQUIREMENT OF EXHAUSTION.—

‘‘(A) IN GENERAL.—A cause of action may 

not be brought under paragraph (1) in con-

nection with any denial of a claim for bene-

fits of any individual until all administra-

tive processes under sections 102 and 103 of 

the Bipartisan Patient Protection Act (if ap-

plicable) have been exhausted. 

‘‘(B) EXCEPTION FOR NEEDED CARE.—A par-

ticipant or beneficiary may seek relief exclu-

sively in Federal court under subsection 

502(a)(1)(B) prior to the exhaustion of admin-

istrative remedies under sections 102, 103, or 

104 of the Bipartisan Patient Protection Act 

(as required under subparagraph (A)) if it is 

demonstrated to the court that the exhaus-

tion of such remedies would cause irrep-

arable harm to the health of the participant 

or beneficiary. Notwithstanding the award-

ing of relief under subsection 502(a)(1)(B) 

pursuant to this subparagraph, no relief 

shall be available as a result of, or arising 

under, paragraph (1)(A) or paragraph (10)(B), 

with respect to a participant or beneficiary, 

unless the requirements of subparagraph (A) 

are met. 

‘‘(C) RECEIPT OF BENEFITS DURING APPEALS

PROCESS.—Receipt by the participant or ben-

eficiary of the benefits involved in the claim 

for benefits during the pendency of any ad-

ministrative processes referred to in sub-

paragraph (A) or of any action commenced 

under this subsection— 

‘‘(i) shall not preclude continuation of all 

such administrative processes to their con-

clusion if so moved by any party, and 

‘‘(ii) shall not preclude any liability under 

subsection (a)(1)(C) and this subsection in 

connection with such claim. 

The court in any action commenced under 

this subsection shall take into account any 

receipt of benefits during such administra-

tive processes or such action in determining 

the amount of the damages awarded. 
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‘‘(D) ADMISSIBLE.—Any determination 

made by a reviewer in an administrative pro-

ceeding under section 103 of the Bipartisan 

Patient Protection Act shall be admissible 

in any Federal court proceeding and shall be 

presented to the trier of fact. 

‘‘(10) STATUTORY DAMAGES.—

‘‘(A) IN GENERAL.—The remedies set forth 

in this subsection (n) shall be the exclusive 

remedies for causes of action brought under 

this subsection. 

‘‘(B) ASSESSMENT OF CIVIL PENALTIES.—In

addition to the remedies provided for in 

paragraph (1) (relating to the failure to pro-

vide contract benefits in accordance with the 

plan), a civil assessment, in an amount not 

to exceed $5,000,000, payable to the claimant 

may be awarded in any action under such 

paragraph if the claimant establishes by 

clear and convincing evidence that the al-

leged conduct carried out by the defendant 

demonstrated bad faith and flagrant dis-

regard for the rights of the participant or 

beneficiary under the plan and was a proxi-

mate cause of the personal injury or death 

that is the subject of the claim. 

‘‘(11) LIMITATION ON ATTORNEYS’ FEES.—

‘‘(A) IN GENERAL.—Notwithstanding any 

other provision of law, or any arrangement, 

agreement, or contract regarding an attor-

ney’s fee, the amount of an attorney’s con-

tingency fee allowable for a cause of action 

brought pursuant to this subsection shall not 

exceed 1⁄3 of the total amount of the plain-

tiff’s recovery (not including the reimburse-

ment of actual out-of-pocket expenses of the 

attorney).

‘‘(B) DETERMINATION BY DISTRICT COURT.—

The last Federal district court in which the 

action was pending upon the final disposi-

tion, including all appeals, of the action 

shall have jurisdiction to review the attor-

ney’s fee to ensure that the fee is a reason-

able one. 

‘‘(12) LIMITATION OF ACTION.—Paragraph (1) 

shall not apply in connection with any ac-

tion commenced after 3 years after the later 

of—

‘‘(A) the date on which the plaintiff first 

knew, or reasonably should have known, of 

the personal injury or death resulting from 

the failure described in paragraph (1), or 

‘‘(B) the date as of which the requirements 

of paragraph (9) are first met. 

‘‘(13) TOLLING PROVISION.—The statute of 

limitations for any cause of action arising 

under State law relating to a denial of a 

claim for benefits that is the subject of an 

action brought in Federal court under this 

subsection shall be tolled until such time as 

the Federal court makes a final disposition, 

including all appeals, of whether such claim 

should properly be within the jurisdiction of 

the Federal court. The tolling period shall be 

determined by the applicable Federal or 

State law, whichever period is greater. 

‘‘(14) PURCHASE OF INSURANCE TO COVER LI-

ABILITY.—Nothing in section 410 shall be con-

strued to preclude the purchase by a group 

health plan of insurance to cover any liabil-

ity or losses arising under a cause of action 

under subsection (a)(1)(C) and this sub-

section.

‘‘(15) EXCLUSION OF DIRECTED RECORD-

KEEPERS.—

‘‘(A) IN GENERAL.—Subject to subparagraph 

(C), paragraph (1) shall not apply with re-

spect to a directed recordkeeper in connec-

tion with a group health plan. 

‘‘(B) DIRECTED RECORDKEEPER.—For pur-

poses of this paragraph, the term ‘directed 

recordkeeper’ means, in connection with a 

group health plan, a person engaged in di-

rected recordkeeping activities pursuant to 

the specific instructions of the plan or the 

employer or other plan sponsor, including 

the distribution of enrollment information 

and distribution of disclosure materials 

under this Act or title I of the Bipartisan Pa-

tient Protection Act and whose duties do not 

include making decisions on claims for bene-

fits.

‘‘(C) LIMITATION.—Subparagraph (A) does 

not apply in connection with any directed 

recordkeeper to the extent that the directed 

recordkeeper fails to follow the specific in-

struction of the plan or the employer or 

other plan sponsor. 

‘‘(16) EXCLUSION OF HEALTH INSURANCE

AGENTS.—Paragraph (1) does not apply with 

respect to a person whose sole involvement 

with the group health plan is providing ad-

vice or administrative services to the em-

ployer or other plan sponsor relating to the 

selection of health insurance coverage of-

fered in connection with the plan. 

‘‘(17) NO EFFECT ON STATE LAW.—No provi-

sion of State law (as defined in section 

514(c)(1)) shall be treated as superseded or 

otherwise altered, amended, modified, invali-

dated, or impaired by reason of the provi-

sions of subsection (a)(1)(C) and this sub-

section.

‘‘(18) RELIEF FROM LIABILITY FOR EMPLOYER

OR OTHER PLAN SPONSOR BY MEANS OF DES-

IGNATED DECISIONMAKER.—

‘‘(A) IN GENERAL.—Notwithstanding the di-

rect participation (as defined in paragraph 

(5)(C)(i)) of an employer or plan sponsor, in 

any case in which there is (or is deemed 

under subparagraph (B) to be) a designated 

decisionmaker that meets the requirements 

of subsection (o)(1) for an employer or other 

plan sponsor— 

‘‘(i) all liability of such employer or plan 

sponsor involved (and any employee of such 

employer or sponsor acting within the scope 

of employment) under this subsection in con-

nection with any participant or beneficiary 

shall be transferred to, and assumed by, the 

designated decisionmaker, and 

‘‘(ii) with respect to such liability, the des-

ignated decisionmaker shall be substituted 

for the employer or sponsor (or employee) in 

the action and may not raise any defense 

that the employer or sponsor (or employee) 

could not raise if such a decisionmaker were 

not so deemed. 

‘‘(B) AUTOMATIC DESIGNATION.—A health in-

surance issuer shall be deemed to be a des-

ignated decisionmaker for purposes of sub-

paragraph (A) with respect to the partici-

pants and beneficiaries of an employer or 

plan sponsor, whether or not the employer or 

plan sponsor makes such a designation, and 

shall be deemed to have assumed uncondi-

tionally all liability of the employer or plan 

sponsor under such designation in accord-

ance with subsection (o), unless the em-

ployer or plan sponsor affirmatively enters 

into a contract to prevent the service of the 

designated decisionmaker. 

‘‘(C) TREATMENT OF CERTAIN TRUST

FUNDS.—For purposes of this paragraph, the 

terms ‘employer’ and ‘plan sponsor’, in con-

nection with the assumption by a designated 

decisionmaker of the liability of employer or 

other plan sponsor pursuant to this para-

graph, shall be construed to include a trust 

fund maintained pursuant to section 302 of 

the Labor Management Relations Act, 1947 

(29 U.S.C. 186) or the Railway Labor Act (45 

U.S.C. 151 et seq.). 

‘‘(19) PREVIOUSLY PROVIDED SERVICES.—

‘‘(A) IN GENERAL.—Except as provided in 

this paragraph, a cause of action shall not 

arise under paragraph (1) where the denial 

involved relates to an item or service that 

has already been fully provided to the partic-

ipant or beneficiary under the plan or cov-

erage and the claim relates solely to the sub-

sequent denial of payment for the provision 

of such item or service. 

‘‘(B) EXCEPTION.—Nothing in subparagraph 

(A) shall be construed to— 

‘‘(i) prohibit a cause of action under para-

graph (1) where the nonpayment involved re-

sults in the participant or beneficiary being 

unable to receive further items or services 

that are directly related to the item or serv-

ice involved in the denial referred to in sub-

paragraph (A) or that are part of a con-

tinuing treatment or series of procedures; or 

‘‘(ii) limit liability that otherwise would 

arise from the provision of the item or serv-

ices or the performance of a medical proce-

dure.

‘‘(20) EXEMPTION FROM PERSONAL LIABILITY

FOR INDIVIDUAL MEMBERS OF BOARDS OF DIREC-

TORS, JOINT BOARDS OF TRUSTEES, ETC.—Any

individual who is— 

‘‘(A) a member of a board of directors of an 

employer or plan sponsor; or 

‘‘(B) a member of an association, com-

mittee, employee organization, joint board 

of trustees, or other similar group of rep-

resentatives of the entities that are the plan 

sponsor of plan maintained by two or more 

employers and one or more employee organi-

zations;

shall not be personally liable under this sub-

section for conduct that is within the scope 

of employment or of plan-related duties of 

the individuals unless the individual acts in 

a fraudulent manner for personal enrich-

ment.
‘‘(o) REQUIREMENTS FOR DESIGNATED DECI-

SIONMAKERS OF GROUP HEALTH PLANS.—

‘‘(1) IN GENERAL.—For purposes of sub-

section (n)(18) and section 514(d)(9), a des-

ignated decisionmaker meets the require-

ments of this paragraph with respect to any 

participant or beneficiary if— 

‘‘(A) such designation is in such form as 

may be prescribed in regulations of the Sec-

retary,

‘‘(B) the designated decisionmaker— 

‘‘(i) meets the requirements of paragraph 

(2),

‘‘(ii) assumes unconditionally all liability 

of the employer or plan sponsor involved 

(and any employee of such employer or spon-

sor acting within the scope of employment) 

either arising under subsection (n) or arising 

in a cause of action permitted under section 

514(d) in connection with actions (and fail-

ures to act) of the employer or plan sponsor 

(or employee) occurring during the period in 

which the designation under subsection 

(n)(18) or section 514(d)(9) is in effect relating 

to such participant and beneficiary, 

‘‘(iii) agrees to be substituted for the em-

ployer or plan sponsor (or employee) in the 

action and not to raise any defense with re-

spect to such liability that the employer or 

plan sponsor (or employee) may not raise, 

and

‘‘(iv) where paragraph (2)(B) applies, as-

sumes unconditionally the exclusive author-

ity under the group health plan to make 

medically reviewable decisions under the 

plan with respect to such participant or ben-

eficiary, and 

‘‘(C) the designated decisionmaker and the 

participants and beneficiaries for whom the 

decisionmaker has assumed liability are 

identified in the written instrument required 

under section 402(a) and as required under 

section 121(b)(19) of the Bipartisan Patient 

Protection Act. 

Any liability assumed by a designated deci-

sionmaker pursuant to this subsection shall 
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be in addition to any liability that it may 

otherwise have under applicable law. 

‘‘(2) QUALIFICATIONS FOR DESIGNATED DECI-

SIONMAKERS.—

‘‘(A) IN GENERAL.—Subject to subparagraph 

(B), an entity is qualified under this para-

graph to serve as a designated decisionmaker 

with respect to a group health plan if the en-

tity has the ability to assume the liability 

described in paragraph (1) with respect to 

participants and beneficiaries under such 

plan, including requirements relating to the 

financial obligation for timely satisfying the 

assumed liability, and maintains with the 

plan sponsor and the Secretary certification 

of such ability. Such certification shall be 

provided to the plan sponsor or named fidu-

ciary and to the Secretary upon designation 

under subsection (n)(18)(B) or section 

517(d)(9)(B) and not less frequently than an-

nually thereafter, or if such designation con-

stitutes a multiyear arrangement, in con-

junction with the renewal of the arrange-

ment.

‘‘(B) SPECIAL QUALIFICATION IN THE CASE OF

CERTAIN REVIEWABLE DECISIONS.—In the case 

of a group health plan that provides benefits 

consisting of medical care to a participant or 

beneficiary only through health insurance 

coverage offered by a single health insurance 

issue, such issuer is the only entity that may 

be qualified under this paragraph to serve as 

a designated decisionmaker with respect to 

such participant or beneficiary, and shall 

serve as the designated decisionmaker unless 

the employer or other plan sponsor acts af-

firmatively to prevent such service. 

‘‘(3) REQUIREMENTS RELATING TO FINANCIAL

OBLIGATIONS.—For purposes of paragraph 

(2)(A), the requirements relating to the fi-

nancial obligation of an entity for liability 

shall include— 

‘‘(A) coverage of such entity under an in-

surance policy or other arrangement, se-

cured and maintained by such entity, to ef-

fectively insure such entity against losses 

arising from professional liability claims, in-

cluding those arising from its service as a 

designated decisionmaker under this part; or 

‘‘(B) evidence of minimum capital and sur-

plus levels that are maintained by such enti-

ty to cover any losses as a result of liability 

arising from its service as a designated deci-

sionmaker under this part. 

The appropriate amounts of liability insur-

ance and minimum capital and surplus levels 

for purposes of subparagraphs (A) and (B) 

shall be determined by an actuary using 

sound actuarial principles and accounting 

practices pursuant to established guidelines 

of the American Academy of Actuaries and 

in accordance with such regulations as the 

Secretary may prescribe and shall be main-

tained throughout the term for which the 

designation is in effect. The provisions of 

this paragraph shall not apply in the case of 

a designated decisionmaker that is a group 

health plan, plan sponsor, or health insur-

ance issuer and that is regulated under Fed-

eral law or a State financial solvency law. 

‘‘(4) LIMITATION ON APPOINTMENT OF TREAT-

ING PHYSICIANS.—A treating physician who 

directly delivered the care, treatment, or 

provided the patient service that is the sub-

ject of a cause of action by a participant or 

beneficiary under subsection (n) or section 

514(d) may not be designated as a designated 

decisionmaker under this subsection with re-

spect to such participant or beneficiary.’’. 

(2) CONFORMING AMENDMENT.—Section

502(a)(1) of such Act (29 U.S.C. 1132(a)(1)) is 

amended—

(A) by striking ‘‘or’’ at the end of subpara-

graph (A); 

(B) in subparagraph (B), by striking 

‘‘plan;’’ and inserting ‘‘plan, or’’; and 

(C) by adding at the end the following new 

subparagraph:

‘‘(C) for the relief provided for in sub-

section (n) of this section.’’. 

(b) RULES RELATING TO ERISA PREEMP-

TION.—Section 514 of the Employee Retire-

ment Income Security Act of 1974 (29 U.S.C. 

1144) is amended— 

(1) by redesignating subsection (d) as sub-

section (f); and 

(2) by inserting after subsection (c) the fol-

lowing new subsections: 

‘‘(d) PREEMPTION NOT TO APPLY TO CAUSES

OF ACTION UNDER STATE LAW INVOLVING

MEDICALLY REVIEWABLE DECISION.—

‘‘(1) NON-PREEMPTION OF CERTAIN CAUSES OF

ACTION.—

‘‘(A) IN GENERAL.—Except as provided in 

this subsection, nothing in this title (includ-

ing section 502) shall be construed to super-

sede or otherwise alter, amend, modify, in-

validate, or impair any cause of action under 

State law of a participant or beneficiary 

under a group health plan (or the estate of 

such a participant or beneficiary) against 

the plan, the plan sponsor, any health insur-

ance issuer offering health insurance cov-

erage in connection with the plan, or any 

managed care entity in connection with the 

plan to recover damages resulting from per-

sonal injury or for wrongful death if such 

cause of action arises by reason of a medi-

cally reviewable decision. 

‘‘(B) MEDICALLY REVIEWABLE DECISION.—

For purposes of subparagraph (A), the term 

‘medically reviewable decision’ means a de-

nial of a claim for benefits under the plan 

which is described in section 104(d)(2) of the 

Bipartisan Patient Protection Act (relating 

to medically reviewable decisions). 

‘‘(C) LIMITATION ON PUNITIVE DAMAGES.—

‘‘(i) IN GENERAL.—Except as provided in 

clauses (ii) and (iii), with respect to a cause 

of action described in subparagraph (A) 

brought with respect to a participant or ben-

eficiary, State law is superseded insofar as it 

provides any punitive, exemplary, or similar 

damages if, as of the time of the personal in-

jury or death, all the requirements of the fol-

lowing sections of the Bipartisan Patient 

Protection Act were satisfied with respect to 

the participant or beneficiary: 

‘‘(I) Section 102 (relating to procedures for 

initial claims for benefits and prior author-

ization determinations). 

‘‘(II) Section 103 of such Act (relating to 

internal appeals of claims denials). 

‘‘(III) Section 104 of such Act (relating to 

independent external appeals procedures). 

‘‘(ii) EXCEPTION FOR CERTAIN ACTIONS FOR

WRONGFUL DEATH.—Clause (i) shall not apply 

with respect to an action for wrongful death 

if the applicable State law provides (or has 

been construed to provide) for damages in 

such an action which are only punitive or ex-

emplary in nature. 

‘‘(iii) EXCEPTION FOR WILLFUL OR WANTON

DISREGARD FOR THE RIGHTS OR SAFETY OF OTH-

ERS.—Clause (i) shall not apply with respect 

to any cause of action described in subpara-

graph (A) if, in such action, the plaintiff es-

tablishes by clear and convincing evidence 

that conduct carried out by the defendant 

with willful or wanton disregard for the 

rights or safety of others was a proximate 

cause of the personal injury or wrongful 

death that is the subject of the action. 

‘‘(2) DEFINITIONS AND RELATED RULES.—For

purposes of this subsection and subsection 

(e)—

‘‘(A) TREATMENT OF EXCEPTED BENEFITS.—

Under section 154(a) of the Bipartisan Pa-

tient Protection Act, the provisions of this 

subsection do not apply to certain excepted 

benefits.

‘‘(B) PERSONAL INJURY.—The term ‘per-

sonal injury’ means a physical injury and in-

cludes an injury arising out of the treatment 

(or failure to treat) a mental illness or dis-

ease.

‘‘(C) CLAIM FOR BENEFIT; DENIAL.—The

terms ‘claim for benefits’ and ‘denial of a 

claim for benefits’ shall have the meaning 

provided such terms under section 102(e) of 

the Bipartisan Patient Protection Act. 

‘‘(D) MANAGED CARE ENTITY.—

‘‘(i) IN GENERAL.—The term ‘managed care 

entity’ means, in connection with a group 

health plan and subject to clause (ii), any en-

tity that is involved in determining the man-

ner in which or the extent to which items or 

services (or reimbursement therefor) are to 

be provided as benefits under the plan. 

‘‘(ii) TREATMENT OF TREATING PHYSICIANS,

OTHER TREATING HEALTH CARE PROFES-

SIONALS, AND TREATING HOSPITALS.—Such

term does not include a treating physician or 

other treating health care professional (as 

defined in section 502(n)(6)(B)(i)) of the par-

ticipant or beneficiary and also does not in-

clude a treating hospital insofar as it is act-

ing solely in the capacity of providing treat-

ment or care to the participant or bene-

ficiary. Nothing in the preceding sentence 

shall be construed to preempt vicarious li-

ability of any plan, plan sponsor, health in-

surance issuer, or managed care entity. 

‘‘(3) EXCLUSION OF EMPLOYERS AND OTHER

PLAN SPONSORS.—

‘‘(A) CAUSES OF ACTION AGAINST EMPLOYERS

AND PLAN SPONSORS PRECLUDED.—Subject to 

subparagraph (B), paragraph (1) does not 

apply with respect to— 

‘‘(i) any cause of action against an em-

ployer or other plan sponsor maintaining the 

plan (or against an employee of such an em-

ployer or sponsor acting within the scope of 

employment), or 

‘‘(ii) a right of recovery, indemnity, or con-

tribution by a person against an employer or 

other plan sponsor (or such an employee) for 

damages assessed against the person pursu-

ant to a cause of action to which paragraph 

(1) applies. 

‘‘(B) CERTAIN CAUSES OF ACTION PER-

MITTED.—Notwithstanding subparagraph (A), 

paragraph (1) applies with respect to any 

cause of action that is brought by a partici-

pant or beneficiary under a group health 

plan (or the estate of such a participant or 

beneficiary) to recover damages resulting 

from personal injury or for wrongful death 

against any employer or other plan sponsor 

maintaining the plan (or against an em-

ployee of such an employer or sponsor acting 

within the scope of employment) if such 

cause of action arises by reason of a medi-

cally reviewable decision, to the extent that 

there was direct participation by the em-

ployer or other plan sponsor (or employee) in 

the decision. 

‘‘(C) DIRECT PARTICIPATION.—

‘‘(i) DIRECT PARTICIPATION IN DECISIONS.—

For purposes of subparagraph (B), the term 

‘direct participation’ means, in connection 

with a decision described in subparagraph 

(B), the actual making of such decision or 

the actual exercise of control in making such 

decision or in the conduct constituting the 

failure.

‘‘(ii) RULES OF CONSTRUCTION.—For pur-

poses of clause (i), the employer or plan 

sponsor (or employee) shall not be construed 

to be engaged in direct participation because 

of any form of decisionmaking or other con-

duct that is merely collateral or precedent 
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to the decision described in subparagraph (B) 

on a particular claim for benefits of a par-

ticular participant or beneficiary, including 

(but not limited to)— 

‘‘(I) any participation by the employer or 

other plan sponsor (or employee) in the se-

lection of the group health plan or health in-

surance coverage involved or the third party 

administrator or other agent; 

‘‘(II) any engagement by the employer or 

other plan sponsor (or employee) in any cost- 

benefit analysis undertaken in connection 

with the selection of, or continued mainte-

nance of, the plan or coverage involved; 

‘‘(III) any participation by the employer or 

other plan sponsor (or employee) in the proc-

ess of creating, continuing, modifying, or 

terminating the plan or any benefit under 

the plan, if such process was not substan-

tially focused solely on the particular situa-

tion of the participant or beneficiary re-

ferred to in paragraph (1)(A); and 

‘‘(IV) any participation by the employer or 

other plan sponsor (or employee) in the de-

sign of any benefit under the plan, including 

the amount of copayment and limits con-

nected with such benefit. 

‘‘(iv) IRRELEVANCE OF CERTAIN COLLATERAL

EFFORTS MADE BY EMPLOYER OR PLAN SPON-

SOR.—For purposes of this subparagraph, an 

employer or plan sponsor shall not be treat-

ed as engaged in direct participation in a de-

cision with respect to any claim for benefits 

or denial thereof in the case of any par-

ticular participant or beneficiary solely by 

reason of— 

‘‘(I) any efforts that may have been made 

by the employer or plan sponsor to advocate 

for authorization of coverage for that or any 

other participant or beneficiary (or any 

group of participants or beneficiaries), or 

‘‘(II) any provision that may have been 

made by the employer or plan sponsor for 

benefits which are not covered under the 

terms and conditions of the plan for that or 

any other participant or beneficiary (or any 

group of participants or beneficiaries). 

‘‘(4) REQUIREMENT OF EXHAUSTION.—

‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (D), a cause of action may not 

be brought under paragraph (1) in connection 

with any denial of a claim for benefits of any 

individual until all administrative processes 

under sections 102, 103, and 104 of the Bipar-

tisan Patient Protection Act (if applicable) 

have been exhausted. 

‘‘(B) LATE MANIFESTATION OF INJURY.—

‘‘(i) IN GENERAL.—A participant or bene-

ficiary shall not be precluded from pursuing 

a review under section 104 of the Bipartisan 

Patient Protection Act regarding an injury 

that such participant or beneficiary has ex-

perienced if the external review entity first 

determines that the injury of such partici-

pant or beneficiary is a late manifestation of 

an earlier injury. 

‘‘(ii) DEFINITION.—In this subparagraph, 

the term ‘late manifestation of an earlier in-

jury’ means an injury sustained by the par-

ticipant or beneficiary which was not known, 

and should not have been known, by such 

participant or beneficiary by the latest date 

that the requirements of subparagraph (A) 

should have been met regarding the claim for 

benefits which was denied. 

‘‘(C) EXCEPTION FOR NEEDED CARE.—A par-

ticipant or beneficiary may seek relief exclu-

sively in Federal court under subsection 

502(a)(1)(B) prior to the exhaustion of admin-

istrative remedies under sections 102, 103, or 

104 of the Bipartisan Patient Protection Act 

(as required under subparagraph (A)) if it is 

demonstrated to the court that the exhaus-

tion of such remedies would cause irrep-

arable harm to the health of the participant 

or beneficiary. Notwithstanding the award-

ing of relief under subsection 502(a)(1)(B) 

pursuant to this subparagraph, no relief 

shall be available as a result of, or arising 

under, paragraph (1)(A) unless the require-

ments of subparagraph (A) are met. 

‘‘(D) FAILURE TO REVIEW.—

‘‘(i) IN GENERAL.—If the external review en-

tity fails to make a determination within 

the time required under section 

104(e)(1)(A)(i), a participant or beneficiary 

may bring an action under section 514(d) 

after 10 additional days after the date on 

which such time period has expired and the 

filing of such action shall not affect the duty 

of the independent medical reviewer (or re-

viewers) to make a determination pursuant 

to section 104(e)(1)(A)(i). 

‘‘(ii) EXPEDITED DETERMINATION.—If the ex-

ternal review entity fails to make a deter-

mination within the time required under sec-

tion 104(e)(1)(A)(ii), a participant or bene-

ficiary may bring an action under this sub-

section and the filing of such an action shall 

not affect the duty of the independent med-

ical reviewer (or reviewers) to make a deter-

mination pursuant to section 104(e)(1)(A)(ii). 

‘‘(E) RECEIPT OF BENEFITS DURING APPEALS

PROCESS.—Receipt by the participant or ben-

eficiary of the benefits involved in the claim 

for benefits during the pendency of any ad-

ministrative processes referred to in sub-

paragraph (A) or of any action commenced 

under this subsection— 

‘‘(i) shall not preclude continuation of all 

such administrative processes to their con-

clusion if so moved by any party, and 

‘‘(ii) shall not preclude any liability under 

subsection (a)(1)(C) and this subsection in 

connection with such claim. 

‘‘(F) ADMISSIBLE.—Any determination 

made by a reviewer in an administrative pro-

ceeding under section 104 of the Bipartisan 

Patient Protection Act shall be admissible 

in any Federal or State court proceeding and 

shall be presented to the trier of fact. 

‘‘(5) TOLLING PROVISION.—The statute of 

limitations for any cause of action arising 

under section 502(n) relating to a denial of a 

claim for benefits that is the subject of an 

action brought in State court shall be tolled 

until such time as the State court makes a 

final disposition, including all appeals, of 

whether such claim should properly be with-

in the jurisdiction of the State court. The 

tolling period shall be determined by the ap-

plicable Federal or State law, whichever pe-

riod is greater. 

‘‘(6) EXCLUSION OF DIRECTED RECORD-

KEEPERS.—

‘‘(A) IN GENERAL.—Subject to subparagraph 

(C), paragraph (1) shall not apply with re-

spect to a directed recordkeeper in connec-

tion with a group health plan. 

‘‘(B) DIRECTED RECORDKEEPER.—For pur-

poses of this paragraph, the term ‘directed 

recordkeeper’ means, in connection with a 

group health plan, a person engaged in di-

rected recordkeeping activities pursuant to 

the specific instructions of the plan or the 

employer or other plan sponsor, including 

the distribution of enrollment information 

and distribution of disclosure materials 

under this Act or title I of the Bipartisan Pa-

tient Protection Act and whose duties do not 

include making decisions on claims for bene-

fits.

‘‘(C) LIMITATION.—Subparagraph (A) does 

not apply in connection with any directed 

recordkeeper to the extent that the directed 

recordkeeper fails to follow the specific in-

struction of the plan or the employer or 

other plan sponsor. 

‘‘(7) CONSTRUCTION.—Nothing in this sub-

section shall be construed as— 

‘‘(A) saving from preemption a cause of ac-

tion under State law for the failure to pro-

vide a benefit for an item or service which is 

specifically excluded under the group health 

plan involved, except to the extent that— 

‘‘(i) the application or interpretation of the 

exclusion involves a determination described 

in section 104(d)(2) of the Bipartisan Patient 

Protection Act, or 

‘‘(ii) the provision of the benefit for the 

item or service is required under Federal law 

or under applicable State law consistent 

with subsection (b)(2)(B); 

‘‘(B) preempting a State law which re-

quires an affidavit or certificate of merit in 

a civil action; 

‘‘(C) affecting a cause of action or remedy 

under State law in connection with the pro-

vision or arrangement of excepted benefits 

(as defined in section 733(c)), other than 

those described in section 733(c)(2)(A); or 

‘‘(D) affecting a cause of action under 

State law other than a cause of action de-

scribed in paragraph (1)(A). 

‘‘(8) PURCHASE OF INSURANCE TO COVER LI-

ABILITY.—Nothing in section 410 shall be con-

strued to preclude the purchase by a group 

health plan of insurance to cover any liabil-

ity or losses arising under a cause of action 

described in paragraph (1)(A). 

‘‘(9) RELIEF FROM LIABILITY FOR EMPLOYER

OR OTHER PLAN SPONSOR BY MEANS OF DES-

IGNATED DECISIONMAKER.—

‘‘(A) IN GENERAL.—Paragraph (1) shall not 

apply with respect to any cause of action de-

scribed in paragraph (1)(A) under State law 

insofar as such cause of action provides for 

liability with respect to a participant or ben-

eficiary of an employer or plan sponsor (or 

an employee of such employer or sponsor 

acting within the scope of employment), if 

with respect to the employer or plan sponsor 

there is (or is deemed under subparagraph 

(B) to be) a designated decisionmaker that 

meets the requirements of section 502(o)(1) 

with respect to such participant or bene-

ficiary. Such paragraph (1) shall apply with 

respect to any cause of action described in 

paragraph (1)(A) under State law against the 

designated decisionmaker of such employer 

or other plan sponsor with respect to the 

participant or beneficiary. 

‘‘(B) AUTOMATIC DESIGNATION.—A health in-

surance issuer shall be deemed to be a des-

ignated decisionmaker for purposes of sub-

paragraph (A) with respect to the partici-

pants and beneficiaries of an employer or 

plan sponsor, whether or not the employer or 

plan sponsor makes such a designation, and 

shall be deemed to have assumed uncondi-

tionally all liability of the employer or plan 

sponsor under such designation in accord-

ance with subsection (o), unless the em-

ployer or plan sponsor affirmatively enters 

into a contract to prevent the service of the 

designated decisionmaker. 

‘‘(C) TREATMENT OF CERTAIN TRUST

FUNDS.—For purposes of this paragraph, the 

terms ‘employer’ and ‘plan sponsor’, in con-

nection with the assumption by a designated 

decisionmaker of the liability of employer or 

other plan sponsor pursuant to this para-

graph, shall be construed to include a trust 

fund maintained pursuant to section 302 of 

the Labor Management Relations Act, 1947 

(29 U.S.C. 186) or the Railway Labor Act (45 

U.S.C. 151 et seq.). 

‘‘(10) PREVIOUSLY PROVIDED SERVICES.—

‘‘(A) IN GENERAL.—Except as provided in 

this paragraph, a cause of action shall not 

arise under paragraph (1) where the denial 

involved relates to an item or service that 
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has already been fully provided to the partic-

ipant or beneficiary under the plan or cov-

erage and the claim relates solely to the sub-

sequent denial of payment for the provision 

of such item or service. 

‘‘(B) EXCEPTION.—Nothing in subparagraph 

(A) shall be construed to— 

‘‘(i) prohibit a cause of action under para-

graph (1) where the nonpayment involved re-

sults in the participant or beneficiary being 

unable to receive further items or services 

that are directly related to the item or serv-

ice involved in the denial referred to in sub-

paragraph (A) or that are part of a con-

tinuing treatment or series of procedures; 

‘‘(ii) prohibit a cause of action under para-

graph (1) relating to quality of care; or 

‘‘(iii) limit liability that otherwise would 

arise from the provision of the item or serv-

ices or the performance of a medical proce-

dure.

‘‘(11) EXEMPTION FROM PERSONAL LIABILITY

FOR INDIVIDUAL MEMBERS OF BOARDS OF DIREC-

TORS, JOINT BOARDS OF TRUSTEES, ETC.—Any

individual who is— 

‘‘(A) a member of a board of directors of an 

employer or plan sponsor; or 

‘‘(B) a member of an association, com-

mittee, employee organization, joint board 

of trustees, or other similar group of rep-

resentatives of the entities that are the plan 

sponsor of plan maintained by two or more 

employers and one or more employee organi-

zations;

shall not be personally liable under this sub-

section for conduct that is within the scope 

of employment or of plan-related duties of 

the individuals unless the individual acts in 

a fraudulent manner for personal enrich-

ment.

‘‘(12) CHOICE OF LAW.—A cause of action 

brought under paragraph (1) shall be gov-

erned by the law (including choice of law 

rules) of the State in which the plaintiff re-

sides.

‘‘(13) LIMITATION ON ATTORNEYS’ FEES.—

‘‘(A) IN GENERAL.—Notwithstanding any 

other provision of law, or any arrangement, 

agreement, or contract regarding an attor-

ney’s fee, the amount of an attorney’s con-

tingency fee allowable for a cause of action 

brought under paragraph (1) shall not exceed 
1⁄3 of the total amount of the plaintiff’s re-

covery (not including the reimbursement of 

actual out-of-pocket expenses of the attor-

ney).

‘‘(B) DETERMINATION BY COURT.—The last 

court in which the action was pending upon 

the final disposition, including all appeals, of 

the action may review the attorney’s fee to 

ensure that the fee is a reasonable one. 

‘‘(C) NO PREEMPTION OF STATE LAW.—Sub-

paragraph (A) shall not apply with respect to 

a cause of action under paragraph (1) that is 

brought in a State that has a law or frame-

work of laws with respect to the amount of 

an attorney’s contingency fee that may be 

incurred for the representation of a partici-

pant or beneficiary (or the estate of such 

participant or beneficiary) who brings such a 

cause of action. 

‘‘(e) RULES OF CONSTRUCTION RELATING TO

HEALTH CARE.—Nothing in this title shall be 

construed as— 

‘‘(1) affecting any State law relating to the 

practice of medicine or the provision of, or 

the failure to provide, medical care, or af-

fecting any action (whether the liability is 

direct or vicarious) based upon such a State 

law,

‘‘(2) superseding any State law permitted 

under section 152(b)(1)(A) of the Bipartisan 

Patient Protection Act, or 

‘‘(3) affecting any applicable State law 

with respect to limitations on monetary 

damages.
‘‘(f) NO RIGHT OF ACTION FOR RECOVERY, IN-

DEMNITY, OR CONTRIBUTION BY ISSUERS

AGAINST TREATING HEALTH CARE PROFES-

SIONALS AND TREATING HOSPITALS.—In the 

case of any care provided, or any treatment 

decision made, by the treating health care 

professional or the treating hospital of a par-

ticipant or beneficiary under a group health 

plan which consists of medical care provided 

under such plan, any cause of action under 

State law against the treating health care 

professional or the treating hospital by the 

plan or a health insurance issuer providing 

health insurance coverage in connection 

with the plan for recovery, indemnity, or 

contribution in connection with such care 

(or any medically reviewable decision made 

in connection with such care) or such treat-

ment decision is superseded.’’. 
(c) EFFECTIVE DATE.—The amendments 

made by this section shall apply to acts and 

omissions (from which a cause of action 

arises) occurring on or after the applicable 

effective under section 601. 

SEC. 403. LIMITATION ON CERTAIN CLASS AC-
TION LITIGATION. 

Section 502 of the Employee Retirement 

Income Security Act of 1974 (29 U.S.C. 1132), 

as amended by section 402, is further amend-

ed by adding at the end the following: 
‘‘(p) LIMITATION ON CLASS ACTION LITIGA-

TION.—

‘‘(1) IN GENERAL.—Any claim or cause of ac-

tion that is maintained under this section in 

connection with a group health plan, or 

health insurance coverage issued in connec-

tion with a group health plan, as a class ac-

tion, derivative action, or as an action on be-

half of any group of 2 or more claimants, 

may be maintained only if the class, the de-

rivative claimant, or the group of claimants 

is limited to the participants or beneficiaries 

of a group health plan established by only 1 

plan sponsor. No action maintained by such 

class, such derivative claimant, or such 

group of claimants may be joined in the 

same proceeding with any action maintained 

by another class, derivative claimant, or 

group of claimants or consolidated for any 

purpose with any other proceeding. In this 

paragraph, the terms ‘group health plan’ and 

‘health insurance coverage’ have the mean-

ings given such terms in section 733. 

‘‘(2) EFFECTIVE DATE.—This subsection 

shall apply to all civil actions that are filed 

on or after January 1, 2002.’’. 

SEC. 404. LIMITATIONS ON ACTIONS. 
Section 502 of the Employee Retirement 

Income Security Act of 1974 (29 U.S.C. 1132) 

(as amended by section 402(a)) is amended 

further by adding at the end the following 

new subsection: 
‘‘(q) LIMITATIONS ON ACTIONS RELATING TO

GROUP HEALTH PLANS.—

‘‘(1) IN GENERAL.—Except as provided in 

paragraph (2), no action may be brought 

under subsection (a)(1)(B), (a)(2), or (a)(3) by 

a participant or beneficiary seeking relief 

based on the application of any provision in 

section 101, subtitle B, or subtitle D of title 

I of the Bipartisan Patient Protection Act 

(as incorporated under section 714). 

‘‘(2) CERTAIN ACTIONS ALLOWABLE.—An ac-

tion may be brought under subsection 

(a)(1)(B), (a)(2), or (a)(3) by a participant or 

beneficiary seeking relief based on the appli-

cation of section 101, 113, 114, 115, 116, 117, 

118(a)(3), 119, or 120 of the Bipartisan Patient 

Protection Act (as incorporated under sec-

tion 714) to the individual circumstances of 

that participant or beneficiary, except that— 

‘‘(A) such an action may not be brought or 

maintained as a class action; and 

‘‘(B) in such an action, relief may only pro-

vide for the provision of (or payment of) ben-

efits, items, or services denied to the indi-

vidual participant or beneficiary involved 

(and for attorney’s fees and the costs of the 

action, at the discretion of the court) and 

shall not provide for any other relief to the 

participant or beneficiary or for any relief to 

any other person. 

‘‘(3) OTHER PROVISIONS UNAFFECTED.—Noth-

ing in this subsection shall be construed as 

affecting subsections (a)(1)(C) and (n) or sec-

tion 514(d). 

‘‘(4) ENFORCEMENT BY SECRETARY UNAF-

FECTED.—Nothing in this subsection shall be 

construed as affecting any action brought by 

the Secretary.’’. 

SEC. 405. COOPERATION BETWEEN FEDERAL AND 
STATE AUTHORITIES. 

Subpart C of part 7 of subtitle B of title I 

of the Employee Retirement Income Secu-

rity Act of 1974 (29 U.S.C. 1191 et seq.) is 

amended by adding at the end the following 

new section: 

‘‘SEC. 735. COOPERATION BETWEEN FEDERAL 
AND STATE AUTHORITIES. 

‘‘(a) AGREEMENT WITH STATES.—A State 

may enter into an agreement with the Sec-

retary for the delegation to the State of 

some or all of the Secretary’s authority 

under this title to enforce the requirements 

applicable under title I of the Bipartisan Pa-

tient Protection Act with respect to health 

insurance coverage offered by a health insur-

ance issuer and with respect to a group 

health plan that is a non-Federal govern-

mental plan. 
‘‘(b) DELEGATIONS.—Any department, agen-

cy, or instrumentality of a State to which 

authority is delegated pursuant to an agree-

ment entered into under this section may, if 

authorized under State law and to the extent 

consistent with such agreement, exercise the 

powers of the Secretary under this title 

which relate to such authority.’’. 

SEC. 406. SENSE OF THE SENATE CONCERNING 
THE IMPORTANCE OF CERTAIN UN-
PAID SERVICES. 

It is the sense of the Senate that the court 

should consider the loss of a nonwage earn-

ing spouse or parent as an economic loss for 

the purposes of this section. Furthermore, 

the court should define the compensation for 

the loss not as minimum services, but, rath-

er, in terms that fully compensate for the 

true and whole replacement cost to the fam-

ily.

TITLE V—AMENDMENTS TO THE 
INTERNAL REVENUE CODE OF 1986 

Subtitle A—Application of Patient Protection 
Provisions

SEC. 501. APPLICATION TO GROUP HEALTH 
PLANS UNDER THE INTERNAL REV-
ENUE CODE OF 1986. 

Subchapter B of chapter 100 of the Internal 

Revenue Code of 1986 is amended— 

(1) in the table of sections, by inserting 

after the item relating to section 9812 the 

following new item: 

‘‘Sec. 9813. Standard relating to patients’ 

bill of rights.’’; 

and

(2) by inserting after section 9812 the fol-

lowing:

‘‘SEC. 9813. STANDARD RELATING TO PATIENTS’ 
BILL OF RIGHTS. 

‘‘A group health plan shall comply with 

the requirements of title I of the Bipartisan 

Patient Protection Act (as in effect as of the 

date of the enactment of such Act), and such 

requirements shall be deemed to be incor-

porated into this section.’’. 
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SEC. 502. CONFORMING ENFORCEMENT FOR 

WOMEN’S HEALTH AND CANCER 
RIGHTS.

Subchapter B of chapter 100 of the Internal 
Revenue Code of 1986, as amended by section 
501, is further amended— 

(1) in the table of sections, by inserting 

after the item relating to section 9813 the 

following new item: 

‘‘Sec. 9814. Standard relating to women’s 

health and cancer rights.’’; 

and

(2) by inserting after section 9813 the fol-

lowing:

‘‘SEC. 9814. STANDARD RELATING TO WOMEN’S 
HEALTH AND CANCER RIGHTS. 

‘‘The provisions of section 713 of the Em-
ployee Retirement Income Security Act of 
1974 (as in effect as of the date of the enact-
ment of this section) shall apply to group 
health plans as if included in this sub-
chapter.’’.

Subtitle B—Health Care Coverage Access Tax 
Incentives

SEC. 511. EXPANDED AVAILABILITY OF ARCHER 
MSAS.

(a) EXTENSION OF PROGRAM.—Paragraphs
(2) and (3)(B) of section 220(i) of the Internal 
Revenue Code of 1986 (defining cut-off year) 
are each amended by striking ‘‘2002’’ each 
place it appears and inserting ‘‘2004’’. 

(b) INCREASE IN NUMBER OF PERMITTED AC-
COUNT PARTICIPANTS.—

(1) IN GENERAL.—Subsection (j) of section 

220 of such Code is amended by redesignating 

paragraphs (3), (4), and (5) as paragraphs (4), 

(5), and (6) and by inserting after paragraph 

(2) the following new paragraph: 

‘‘(3) DETERMINATION OF WHETHER LIMIT EX-

CEEDED FOR YEARS AFTER 2001.—

‘‘(A) IN GENERAL.—The numerical limita-

tion for any year after 2001 is exceeded if the 

sum of— 

‘‘(i) the number of Archer MSA returns 

filed on or before April 15 of such calendar 

year for taxable years ending with or within 

the preceding calendar year, plus 

‘‘(ii) the Secretary’s estimate (determined 

on the basis of the returns described in 

clause (i)) of the number of Archer MSA re-

turns for such taxable years which will be 

filed after such date, exceeds 1,000,000. For 

purposes of the preceding sentence, the term 

‘Archer MSA return’ means any return on 

which any exclusion is claimed under section 

106(b) or any deduction is claimed under this 

section.

‘‘(B) ALTERNATIVE COMPUTATION OF LIMITA-

TION.—The numerical limitation for any year 

after 2001 is also exceeded if the sum of— 

‘‘(i) 90 percent of the sum determined 

under subparagraph (A) for such calendar 

year, plus 

‘‘(ii) the product of 2.5 and the number of 

medical savings accounts established during 

the portion of such year preceding July 1 

(based on the reports required under para-

graph (5)) for taxable years beginning in such 

year,

exceeds 1,000,000’’. 

(2) CONFORMING AMENDMENTS.—

(A) Clause (ii) of section 220(j)(2)(B) of such 

Code is amended by striking ‘‘paragraph (4)’’ 

and inserting ‘‘paragraph (5)’’. 

(B) Subparagraph (A) of section 220(j)(4) of 

such Code is amended by striking ‘‘and 2001’’ 

and inserting ‘‘2001, 2002, and 2003’’. 
(c) INCREASE IN SIZE OF ELIGIBLE EMPLOY-

ERS.—Subparagraph (A) of section 220(c)(4) of 
such Code is amended by striking ‘‘50 or 
fewer employees’’ and inserting ‘‘100 or fewer 
employees’’.

(d) EFFECTIVE DATE.—The amendments 
made by this section shall take effect on the 
date of the enactment of this Act. 

(e) GAO STUDY.—Not later than 1 year 

after the date of the enactment of this Act, 

the Comptroller General of the United States 

shall prepare and submit a report to the 

Committee on Ways and Means of the House 

of Representatives and the Committee on Fi-

nance of the Senate on the impact of Archer 

MSAs on the cost of conventional insurance 

(especially in those areas where there are 

higher numbers of such accounts) and on ad-

verse selection and health care costs. 

SEC. 512. DEDUCTION FOR 100 PERCENT OF 
HEALTH INSURANCE COSTS OF 
SELF-EMPLOYED INDIVIDUALS. 

(a) IN GENERAL.—Paragraph (1) of section 

162(l) of the Internal Revenue Code of 1986 is 

amended to read as follows: 

‘‘(1) ALLOWANCE OF DEDUCTION.—In the case 

of an individual who is an employee within 

the meaning of section 401(c)(1), there shall 

be allowed as a deduction under this section 

an amount equal to 100 percent of the 

amount paid during the taxable year for in-

surance which constitutes medical care for 

the taxpayer and the taxpayer’s spouse and 

dependents.’’.
(b) EFFECTIVE DATE.—The amendment 

made by this section shall apply to taxable 

years beginning after December 31, 2001. 

SEC. 513. CREDIT FOR HEALTH INSURANCE EX-
PENSES OF SMALL BUSINESSES. 

(a) IN GENERAL.—Subpart D of part IV of 

subchapter A of chapter 1 of the Internal 

Revenue Code of 1986 (relating to business-re-

lated credits) is amended by adding at the 

end the following: 

‘‘SEC. 45G. SMALL BUSINESS HEALTH INSURANCE 
EXPENSES.

‘‘(a) GENERAL RULE.—For purposes of sec-

tion 38, in the case of a small employer, the 

health insurance credit determined under 

this section for the taxable year is an 

amount equal to the applicable percentage of 

the expenses paid by the taxpayer during the 

taxable year for health insurance coverage 

for such year provided under a new health 

plan for employees of such employer. 
‘‘(b) APPLICABLE PERCENTAGE.—For pur-

poses of subsection (a), the applicable per-

centage is— 

‘‘(1) in the case of insurance purchased as 

a member of a qualified health benefit pur-

chasing coalition (as defined in section 9841), 

30 percent, and 

‘‘(2) in the case of insurance not described 

in paragraph (1), 20 percent. 
‘‘(c) LIMITATIONS.—

‘‘(1) PER EMPLOYEE DOLLAR LIMITATION.—

The amount of expenses taken into account 

under subsection (a) with respect to any em-

ployee for any taxable year shall not ex-

ceed—

‘‘(A) $2,000 in the case of self-only cov-

erage, and 

‘‘(B) $5,000 in the case of family coverage. 

In the case of an employee who is covered by 

a new health plan of the employer for only a 

portion of such taxable year, the limitation 

under the preceding sentence shall be an 

amount which bears the same ratio to such 

limitation (determined without regard to 

this sentence) as such portion bears to the 

entire taxable year. 

‘‘(2) PERIOD OF COVERAGE.—Expenses may 

be taken into account under subsection (a) 

only with respect to coverage for the 4-year 

period beginning on the date the employer 

establishes a new health plan. 
‘‘(d) DEFINITIONS.—For purposes of this sec-

tion—

‘‘(1) HEALTH INSURANCE COVERAGE.—The

term ‘health insurance coverage’ has the 

meaning given such term by section 

9832(b)(1).

‘‘(2) NEW HEALTH PLAN.—

‘‘(A) IN GENERAL.—The term ‘new health 

plan’ means any arrangement of the em-

ployer which provides health insurance cov-

erage to employees if— 

‘‘(i) such employer (and any predecessor 

employer) did not establish or maintain such 

arrangement (or any similar arrangement) 

at any time during the 2 taxable years end-

ing prior to the taxable year in which the 

credit under this section is first allowed, and 

‘‘(ii) such arrangement provides health in-

surance coverage to at least 70 percent of the 

qualified employees of such employer. 

‘‘(B) QUALIFIED EMPLOYEE.—

‘‘(i) IN GENERAL.—The term ‘qualified em-

ployee’ means any employee of an employer 

if the annual rate of such employee’s com-

pensation (as defined in section 414(s)) ex-

ceeds $10,000. 

‘‘(ii) TREATMENT OF CERTAIN EMPLOYEES.—

The term ‘employee’ shall include a leased 

employee within the meaning of section 

414(n).

‘‘(3) SMALL EMPLOYER.—The term ‘small 

employer’ has the meaning given to such 

term by section 4980D(d)(2); except that only 

qualified employees shall be taken into ac-

count.
‘‘(e) SPECIAL RULES.—

‘‘(1) CERTAIN RULES MADE APPLICABLE.—For

purposes of this section, rules similar to the 

rules of section 52 shall apply. 

‘‘(2) AMOUNTS PAID UNDER SALARY REDUC-

TION ARRANGEMENTS.—No amount paid or in-

curred pursuant to a salary reduction ar-

rangement shall be taken into account under 

subsection (a). 
‘‘(f) TERMINATION.—This section shall not 

apply to expenses paid or incurred by an em-
ployer with respect to any arrangement es-
tablished on or after January 1, 2010.’’. 

(b) CREDIT TO BE PART OF GENERAL BUSI-
NESS CREDIT.—Section 38(b) of such Code (re-
lating to current year business credit) is 
amended by striking ‘‘plus’’ at the end of 

paragraph (14), by striking the period at the 

end of paragraph (15) and inserting ‘‘, plus’’, 

and by adding at the end the following: 

‘‘(16) in the case of a small employer (as de-

fined in section 45G(d)(3)), the health insur-

ance credit determined under section 

45G(a).’’.
(c) NO CARRYBACKS.—Subsection (d) of sec-

tion 39 of such Code (relating to carryback 

and carryforward of unused credits) is 

amended by adding at the end the following: 

‘‘(11) NO CARRYBACK OF SECTION 45G CREDIT

BEFORE EFFECTIVE DATE.—No portion of the 

unused business credit for any taxable year 

which is attributable to the employee health 

insurance expenses credit determined under 

section 45G may be carried back to a taxable 

year ending before the date of the enactment 

of section 45G.’’. 
(d) DENIAL OF DOUBLE BENEFIT.—Section

280C of such Code is amended by adding at 

the end the following new subsection: 
‘‘(d) CREDIT FOR SMALL BUSINESS HEALTH

INSURANCE EXPENSES.—

‘‘(1) IN GENERAL.—No deduction shall be al-

lowed for that portion of the expenses (other-

wise allowable as a deduction) taken into ac-

count in determining the credit under sec-

tion 45G for the taxable year which is equal 

to the amount of the credit determined for 

such taxable year under section 45G(a). 

‘‘(2) CONTROLLED GROUPS.—Persons treated 

as a single employer under subsection (a) or 

(b) of section 52 shall be treated as 1 person 

for purposes of this section.’’. 
(e) CLERICAL AMENDMENT.—The table of 

sections for subpart D of part IV of sub-

chapter A of chapter 1 of such Code is 

amended by adding at the end the following: 
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‘‘Sec. 45G. Small business health insurance 

expenses.’’.

(f) EFFECTIVE DATE.—The amendments 

made by this section shall apply to amounts 

paid or incurred in taxable years beginning 

after December 31, 2001, for arrangements es-

tablished after the date of the enactment of 

this Act. 

SEC. 514. CERTAIN GRANTS BY PRIVATE FOUNDA-
TIONS TO QUALIFIED HEALTH BEN-
EFIT PURCHASING COALITIONS. 

(a) IN GENERAL.—Section 4942 of the Inter-

nal Revenue Code of 1986 (relating to taxes 

on failure to distribute income) is amended 

by adding at the end the following: 

‘‘(k) CERTAIN QUALIFIED HEALTH BENEFIT

PURCHASING COALITION DISTRIBUTIONS.—

‘‘(1) IN GENERAL.—For purposes of sub-

section (g), sections 170, 501, 507, 509, and 

2522, and this chapter, a qualified health ben-

efit purchasing coalition distribution by a 

private foundation shall be considered to be 

a distribution for a charitable purpose. 

‘‘(2) QUALIFIED HEALTH BENEFIT PURCHASING

COALITION DISTRIBUTION.—For purposes of 

paragraph (1)— 

‘‘(A) IN GENERAL.—The term ‘qualified 

health benefit purchasing coalition distribu-

tion’ means any amount paid or incurred by 

a private foundation to or on behalf of a 

qualified health benefit purchasing coalition 

(as defined in section 9841) for purposes of 

payment or reimbursement of amounts paid 

or incurred in connection with the establish-

ment and maintenance of such coalition. 

‘‘(B) EXCLUSIONS.—Such term shall not in-

clude any amount used by a qualified health 

benefit purchasing coalition (as so defined)— 

‘‘(i) for the purchase of real property, 

‘‘(ii) as payment to, or for the benefit of, 

members (or employees or affiliates of such 

members) of such coalition, or 

‘‘(iii) for any expense paid or incurred more 

than 48 months after the date of establish-

ment of such coalition. 

‘‘(3) TERMINATION.—This subsection shall 

not apply— 

‘‘(A) to qualified health benefit purchasing 

coalition distributions paid or incurred after 

December 31, 2009, and 

‘‘(B) with respect to start-up costs of a coa-

lition which are paid or incurred after De-

cember 31, 2010.’’. 

(b) QUALIFIED HEALTH BENEFIT PURCHASING

COALITION.—

(1) IN GENERAL.—Chapter 100 of such Code 

(relating to group health plan requirements) 

is amended by adding at the end the fol-

lowing new subchapter: 

‘‘Subchapter D—Qualified Health Benefit 
Purchasing Coalition 

‘‘Sec. 9841. Qualified health benefit pur-

chasing coalition. 

‘‘SEC. 9841. QUALIFIED HEALTH BENEFIT PUR-
CHASING COALITION. 

‘‘(a) IN GENERAL.—A qualified health ben-

efit purchasing coalition is a private not-for- 

profit corporation which— 

‘‘(1) sells health insurance through State 

licensed health insurance issuers in the 

State in which the employers to which such 

coalition is providing insurance are located, 

and

‘‘(2) establishes to the Secretary, under 

State certification procedures or other pro-

cedures as the Secretary may provide by reg-

ulation, that such coalition meets the re-

quirements of this section. 

‘‘(b) BOARD OF DIRECTORS.—

‘‘(1) IN GENERAL.—Each purchasing coali-

tion under this section shall be governed by 

a Board of Directors. 

‘‘(2) ELECTION.—The Secretary shall estab-

lish procedures governing election of such 

Board.

‘‘(3) MEMBERSHIP.—The Board of Directors 

shall—

‘‘(A) be composed of representatives of the 

members of the coalition, in equal number, 

including small employers and employee rep-

resentatives of such employers, but 

‘‘(B) not include other interested parties, 

such as service providers, health insurers, or 

insurance agents or brokers which may have 

a conflict of interest with the purposes of the 

coalition.

‘‘(c) MEMBERSHIP OF COALITION.—

‘‘(1) IN GENERAL.—A purchasing coalition 

shall accept all small employers residing 

within the area served by the coalition as 

members if such employers request such 

membership.

‘‘(2) OTHER MEMBERS.—The coalition, at the 

discretion of its Board of Directors, may be 

open to individuals and large employers.

‘‘(3) VOTING.—Members of a purchasing co-

alition shall have voting rights consistent 

with the rules established by the State. 

‘‘(d) DUTIES OF PURCHASING COALITIONS.—

Each purchasing coalition shall— 

‘‘(1) enter into agreements with small em-

ployers (and, at the discretion of its Board, 

with individuals and other employers) to 

provide health insurance benefits to employ-

ees and retirees of such employers, 

‘‘(2) where feasible, enter into agreements 

with 3 or more unaffiliated, qualified li-

censed health plans, to offer benefits to 

members,

‘‘(3) offer to members at least 1 open en-

rollment period of at least 30 days per cal-

endar year, 

‘‘(4) serve a significant geographical area 

and market to all eligible members in that 

area, and 

‘‘(5) carry out other functions provided for 

under this section. 

‘‘(e) LIMITATION ON ACTIVITIES.—A pur-

chasing coalition shall not— 

‘‘(1) perform any activity (including cer-

tification or enforcement) relating to com-

pliance or licensing of health plans, 

‘‘(2) assume insurance or financial risk in 

relation to any health plan, or 

‘‘(3) perform other activities identified by 

the State as being inconsistent with the per-

formance of its duties under this section. 

‘‘(f) ADDITIONAL REQUIREMENTS FOR PUR-

CHASING COALITIONS.—As provided by the 

Secretary in regulations, a purchasing coali-

tion shall be subject to requirements similar 

to the requirements of a group health plan 

under this chapter. 

‘‘(g) RELATION TO OTHER LAWS.—

‘‘(1) PREEMPTION OF STATE FICTITIOUS

GROUP LAWS.—Requirements (commonly re-

ferred to as fictitious group laws) relating to 

grouping and similar requirements for health 

insurance coverage are preempted to the ex-

tent such requirements impede the establish-

ment and operation of qualified health ben-

efit purchasing coalitions. 

‘‘(2) ALLOWING SAVINGS TO BE PASSED

THROUGH.—Any State law that prohibits 

health insurance issuers from reducing pre-

miums on health insurance coverage sold 

through a qualified health benefit pur-

chasing coalition to reflect administrative 

savings is preempted. This paragraph shall 

not be construed to preempt State laws that 

impose restrictions on premiums based on 

health status, claims history, industry, age, 

gender, or other underwriting factors. 

‘‘(3) NO WAIVER OF HIPAA REQUIREMENTS.—

Nothing in this section shall be construed to 

change the obligation of health insurance 

issuers to comply with the requirements of 

title XXVII of the Public Health Service Act 

with respect to health insurance coverage of-

fered to small employers in the small group 

market through a qualified health benefit 

purchasing coalition. 

‘‘(h) DEFINITION OF SMALL EMPLOYER.—For

purposes of this section— 

‘‘(1) IN GENERAL.—The term ‘small em-

ployer’ means, with respect to any calendar 

year, any employer if such employer em-

ployed an average of at least 2 and not more 

than 50 qualified employees on business days 

during either of the 2 preceding calendar 

years. For purposes of the preceding sen-

tence, a preceding calendar year may be 

taken into account only if the employer was 

in existence throughout such year. 

‘‘(2) EMPLOYERS NOT IN EXISTENCE IN PRE-

CEDING YEAR.—In the case of an employer 

which was not in existence throughout the 

1st preceding calendar year, the determina-

tion under paragraph (1) shall be based on 

the average number of qualified employees 

that it is reasonably expected such employer 

will employ on business days in the current 

calendar year.’’. 

(2) CONFORMING AMENDMENT.—The table of 

subchapters for chapter 100 of such Code is 

amended by adding at the end the following 

item:

‘‘Subchapter D. Qualified health benefit 

purchasing coalition.’’. 

(c) EFFECTIVE DATE.—The amendment 

made by subsection (a) shall apply to taxable 

years beginning after December 31, 2001. 

SEC. 515. STATE GRANT PROGRAM FOR MARKET 
INNOVATION.

(a) IN GENERAL.—The Secretary of Health 

and Human Services (in this section referred 

to as the ‘‘Secretary’’) shall establish a pro-

gram (in this section referred to as the ‘‘pro-

gram’’) to award demonstration grants under 

this section to States to allow States to 

demonstrate the effectiveness of innovative 

ways to increase access to health insurance 

through market reforms and other innova-

tive means. Such innovative means may in-

clude (and are not limited to) any of the fol-

lowing:

(1) Alternative group purchasing or pooling 

arrangements, such as purchasing coopera-

tives for small businesses, reinsurance pools, 

or high risk pools. 

(2) Individual or small group market re-

forms.

(3) Consumer education and outreach. 

(4) Subsidies to individuals, employers, or 

both, in obtaining health insurance. 

(b) SCOPE; DURATION.—The program shall 

be limited to not more than 10 States and to 

a total period of 5 years, beginning on the 

date the first demonstration grant is made. 

(c) CONDITIONS FOR DEMONSTRATION

GRANTS.—

(1) IN GENERAL.—The Secretary may not 

provide for a demonstration grant to a State 

under the program unless the Secretary finds 

that under the proposed demonstration 

grant—

(A) the State will provide for demonstrated 

increase of access for some portion of the ex-

isting uninsured population through a mar-

ket innovation (other than merely through a 

financial expansion of a program initiated 

before the date of the enactment of this Act); 

(B) the State will comply with applicable 

Federal laws; 

(C) the State will not discriminate among 

participants on the basis of any health sta-

tus-related factor (as defined in section 

2791(d)(9) of the Public Health Service Act), 

except to the extent a State wishes to focus 

VerDate Aug 04 2004 08:10 Apr 11, 2005 Jkt 039102 PO 00000 Frm 00134 Fmt 0688 Sfmt 0634 E:\BR01\H02AU1.005 H02AU1



CONGRESSIONAL RECORD—HOUSE 15751August 2, 2001 
on populations that otherwise would not ob-

tain health insurance because of such fac-

tors; and 

(D) the State will provide for such evalua-

tion, in coordination with the evaluation re-

quired under subsection (d), as the Secretary 

may specify. 

(2) APPLICATION.—The Secretary shall not 

provide a demonstration grant under the 

program to a State unless— 

(A) the State submits to the Secretary 

such an application, in such a form and man-

ner, as the Secretary specifies; 

(B) the application includes information 

regarding how the demonstration grant will 

address issues such as governance, targeted 

population, expected cost, and the continu-

ation after the completion of the demonstra-

tion grant period; and 

(C) the Secretary determines that the dem-

onstration grant will be used consistent with 

this section. 

(3) FOCUS.—A demonstration grant pro-

posal under section need not cover all unin-

sured individuals in a State or all health 

care benefits with respect to such individ-

uals.
(d) EVALUATION.—The Secretary shall enter 

into a contract with an appropriate entity 

outside the Department of Health and 

Human Services to conduct an overall eval-

uation of the program at the end of the pro-

gram period. Such evaluation shall include 

an analysis of improvements in access, costs, 

quality of care, or choice of coverage, under 

different demonstration grants. 
(e) OPTION TO PROVIDE FOR INITIAL PLAN-

NING GRANTS.—Notwithstanding the previous 

provisions of this section, under the program 

the Secretary may provide for a portion of 

the amounts appropriated under subsection 

(f) (not to exceed $5,000,000) to be made avail-

able to any State for initial planning grants 

to permit States to develop demonstration 

grant proposals under the previous provi-

sions of this section. 
(f) AUTHORIZATION OF APPROPRIATIONS.—

There are authorized to be appropriated 

$100,000,000 for each fiscal year to carry out 

this section. Amounts appropriated under 

this subsection shall remain available until 

expended.
(g) STATE DEFINED.—For purposes of this 

section, the term ‘‘State’’ has the meaning 

given such term for purposes of title XIX of 

the Social Security Act. 

TITLE VI—EFFECTIVE DATES; 
COORDINATION IN IMPLEMENTATION 

SEC. 601. EFFECTIVE DATES. 
(a) GROUP HEALTH COVERAGE.—

(1) IN GENERAL.—Subject to paragraph (2) 

and subsection (d), the amendments made by 

sections 201(a), 401, 403, 501, and 502 (and title 

I insofar as it relates to such sections) shall 

apply with respect to group health plans, and 

health insurance coverage offered in connec-

tion with group health plans, for plan years 

beginning on or after October 1, 2002 (in this 

section referred to as the ‘‘general effective 

date’’).

(2) TREATMENT OF COLLECTIVE BARGAINING

AGREEMENTS.—In the case of a group health 

plan maintained pursuant to one or more 

collective bargaining agreements between 

employee representatives and one or more 

employers ratified before the date of the en-

actment of this Act, the amendments made 

by sections 201(a), 401, 403, 501, and 502 (and 

title I insofar as it relates to such sections) 

shall not apply to plan years beginning be-

fore the later of— 

(A) the date on which the last collective 

bargaining agreements relating to the plan 

terminates (excluding any extension thereof 

agreed to after the date of the enactment of 

this Act); or 

(B) the general effective date; 

but shall apply not later than 1 year after 

the general effective date. For purposes of 

subparagraph (A), any plan amendment made 

pursuant to a collective bargaining agree-

ment relating to the plan which amends the 

plan solely to conform to any requirement 

added by this Act shall not be treated as a 

termination of such collective bargaining 

agreement.
(b) INDIVIDUAL HEALTH INSURANCE COV-

ERAGE.—Subject to subsection (d), the 

amendments made by section 202 shall apply 

with respect to individual health insurance 

coverage offered, sold, issued, renewed, in ef-

fect, or operated in the individual market on 

or after the general effective date. 
(c) TREATMENT OF RELIGIOUS NONMEDICAL

PROVIDERS.—

(1) IN GENERAL.—Nothing in this Act (or 

the amendments made thereby) shall be con-

strued to— 

(A) restrict or limit the right of group 

health plans, and of health insurance issuers 

offering health insurance coverage, to in-

clude as providers religious nonmedical pro-

viders;

(B) require such plans or issuers to— 

(i) utilize medically based eligibility stand-

ards or criteria in deciding provider status of 

religious nonmedical providers; 

(ii) use medical professionals or criteria to 

decide patient access to religious nonmedical 

providers;

(iii) utilize medical professionals or cri-

teria in making decisions in internal or ex-

ternal appeals regarding coverage for care by 

religious nonmedical providers; or 

(iv) compel a participant or beneficiary to 

undergo a medical examination or test as a 

condition of receiving health insurance cov-

erage for treatment by a religious nonmed-

ical provider; or 

(C) require such plans or issuers to exclude 

religious nonmedical providers because they 

do not provide medical or other required 

data, if such data is inconsistent with the re-

ligious nonmedical treatment or nursing 

care provided by the provider. 

(2) RELIGIOUS NONMEDICAL PROVIDER.—For

purposes of this subsection, the term ‘‘reli-

gious nonmedical provider’’ means a pro-

vider who provides no medical care but who 

provides only religious nonmedical treat-

ment or religious nonmedical nursing care. 
(d) TRANSITION FOR NOTICE REQUIREMENT.—

The disclosure of information required under 

section 121 of this Act shall first be provided 

pursuant to— 

(1) subsection (a) with respect to a group 

health plan that is maintained as of the gen-

eral effective date, not later than 30 days be-

fore the beginning of the first plan year to 

which title I applies in connection with the 

plan under such subsection; or 

(2) subsection (b) with respect to a indi-

vidual health insurance coverage that is in 

effect as of the general effective date, not 

later than 30 days before the first date as of 

which title I applies to the coverage under 

such subsection. 

SEC. 602. COORDINATION IN IMPLEMENTATION. 
The Secretary of Labor and the Secretary 

of Health and Human Services shall ensure, 

through the execution of an interagency 

memorandum of understanding among such 

Secretaries, that— 

(1) regulations, rulings, and interpreta-

tions issued by such Secretaries relating to 

the same matter over which such Secretaries 

have responsibility under the provisions of 

this Act (and the amendments made thereby) 

are administered so as to have the same ef-

fect at all times; and 

(2) coordination of policies relating to en-

forcing the same requirements through such 

Secretaries in order to have a coordinated 

enforcement strategy that avoids duplica-

tion of enforcement efforts and assigns prior-

ities in enforcement. 

SEC. 603. SEVERABILITY. 
If any provision of this Act, an amendment 

made by this Act, or the application of such 

provision or amendment to any person or 

circumstance is held to be unconstitutional, 

the remainder of this Act, the amendments 

made by this Act, and the application of the 

provisions of such to any person or cir-

cumstance shall not be affected thereby. 

TITLE VII—MISCELLANEOUS PROVISIONS 
SEC. 701. NO IMPACT ON SOCIAL SECURITY 

TRUST FUND. 
(a) IN GENERAL.—Nothing in this Act (or an 

amendment made by this Act) shall be con-

strued to alter or amend the Social Security 

Act (or any regulation promulgated under 

that Act). 
(b) TRANSFERS.—

(1) ESTIMATE OF SECRETARY.—The Sec-

retary of the Treasury shall annually esti-

mate the impact that the enactment of this 

Act has on the income and balances of the 

trust funds established under section 201 of 

the Social Security Act (42 U.S.C. 401). 

(2) TRANSFER OF FUNDS.—If, under para-

graph (1), the Secretary of the Treasury esti-

mates that the enactment of this Act has a 

negative impact on the income and balances 

of the trust funds established under section 

201 of the Social Security Act (42 U.S.C. 401), 

the Secretary shall transfer, not less fre-

quently than quarterly, from the general 

revenues of the Federal Government an 

amount sufficient so as to ensure that the 

income and balances of such trust funds are 

not reduced as a result of the enactment of 

such Act. 

SEC. 702. CUSTOMS USER FEES. 
Section 13031(j)(3) of the Consolidated Om-

nibus Budget Reconciliation Act of 1985 (19 

U.S.C. 58c(j)(3)) is amended by striking 

‘‘2003’’ and inserting ‘‘2011, except that fees 

may not be charged under paragraphs (9) and 

(10) of such subsection after March 31, 2006’’. 

SEC. 703. FISCAL YEAR 2002 MEDICARE PAY-
MENTS.

Notwithstanding any other provision of 

law, any letter of credit under part B of title 

XVIII of the Social Security Act (42 U.S.C. 

1395j et seq.) that would otherwise be sent to 

the Treasury or the Federal Reserve Board 

on September 30, 2002, by a carrier with a 

contract under section 1842 of that Act (42 

U.S.C. 1395u) shall be sent on October 1, 2002. 

SEC. 704. SENSE OF SENATE WITH RESPECT TO 
PARTICIPATION IN CLINICAL TRIALS 
AND ACCESS TO SPECIALTY CARE. 

(a) FINDINGS.—The Senate finds the fol-

lowing:

(1) Breast cancer is the most common form 

of cancer among women, excluding skin can-

cers.

(2) During 2001, 182,800 new cases of female 

invasive breast cancer will be diagnosed, and 

40,800 women will die from the disease. 

(3) In addition, 1,400 male breast cancer 

cases are projected to be diagnosed, and 400 

men will die from the disease. 

(4) Breast cancer is the second leading 

cause of cancer death among all women and 

the leading cause of cancer death among 

women between ages 40 and 55. 

(5) This year 8,600 children are expected to 

be diagnosed with cancer. 

(6) 1,500 children are expected to die from 

cancer this year. 
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(7) There are approximately 333,000 people 

diagnosed with multiple sclerosis in the 

United States and 200 more cases are diag-

nosed each week. 

(8) Parkinson’s disease is a progressive dis-

order of the central nervous system affecting 

1,000,000 in the United States. 

(9) An estimated 198,100 men will be diag-

nosed with prostate cancer this year. 

(10) 31,500 men will die from prostate can-

cer this year. It is the second leading cause 

of cancer in men. 

(11) While information obtained from clin-

ical trials is essential to finding cures for 

diseases, it is still research which carries the 

risk of fatal results. Future efforts should be 

taken to protect the health and safety of 

adults and children who enroll in clinical 

trials.

(12) While employers and health plans 

should be responsible for covering the rou-

tine costs associated with federally approved 

or funded clinical trials, such employers and 

health plans should not be held legally re-

sponsible for the design, implementation, or 

outcome of such clinical trials, consistent 

with any applicable State or Federal liabil-

ity statutes. 
(b) SENSE OF THE SENATE.—It is the sense 

of the Senate that— 

(1) men and women battling life-threat-

ening, deadly diseases, including advanced 

breast or ovarian cancer, should have the op-

portunity to participate in a federally ap-

proved or funded clinical trial recommended 

by their physician; 

(2) an individual should have the oppor-

tunity to participate in a federally approved 

or funded clinical trial recommended by 

their physician if— 

(A) that individual— 

(i) has a life-threatening or serious illness 

for which no standard treatment is effective; 

(ii) is eligible to participate in a federally 

approved or funded clinical trial according 

to the trial protocol with respect to treat-

ment of the illness; 

(B) that individual’s participation in the 

trial offers meaningful potential for signifi-

cant clinical benefit for the individual; and 

(C) either— 

(i) the referring physician is a partici-

pating health care professional and has con-

cluded that the individual’s participation in 

the trial would be appropriate, based upon 

the individual meeting the conditions de-

scribed in subparagraph (A); or 

(ii) the participant, beneficiary, or enrollee 

provides medical and scientific information 

establishing that the individual’s participa-

tion in the trial would be appropriate, based 

upon the individual meeting the conditions 

described in subparagraph (A); 

(3) a child with a life-threatening illness, 

including cancer, should be allowed to par-

ticipate in a federally approved or funded 

clinical trial if that participation meets the 

requirements of paragraph (2); 

(4) a child with a rare cancer should be al-

lowed to go to a cancer center capable of pro-

viding high quality care for that disease; and 

(5) a health maintenance organization’s de-

cision that an in-network physician without 

the necessary expertise can provide care for 

a seriously ill patient, including a woman 

battling cancer, should be appealable to an 

independent, impartial body, and that this 

same right should be available to all Ameri-

cans in need of access to high quality spe-

cialty care. 

SEC. 705. SENSE OF THE SENATE REGARDING 
FAIR REVIEW PROCESS. 

(a) FINDINGS.—The Senate finds the fol-

lowing:

(1) A fair, timely, impartial independent 

external appeals process is essential to any 

meaningful program of patient protection. 

(2) The independence and objectivity of the 

review organization and review process must 

be ensured. 

(3) It is incompatible with a fair and inde-

pendent appeals process to allow a health 

maintenance organization to select the re-

view organization that is entrusted with pro-

viding a neutral and unbiased medical re-

view.

(4) The American Arbitration Association 

and arbitration standards adopted under 

chapter 44 of title 28, United States Code (28 

U.S.C. 651 et seq.) both prohibit, as inher-

ently unfair, the right of one party to a dis-

pute to choose the judge in that dispute. 
(b) SENSE OF THE SENATE.—It is the sense 

of the Senate that— 

(1) every patient who is denied care by a 

health maintenance organization or other 

health insurance company should be entitled 

to a fair, speedy, impartial appeal to a re-

view organization that has not been selected 

by the health plan; 

(2) the States should be empowered to 

maintain and develop the appropriate proc-

ess for selection of the independent external 

review entity; 

(3) a child battling a rare cancer whose 

health maintenance organization has denied 

a covered treatment recommended by its 

physician should be entitled to a fair and im-

partial external appeal to a review organiza-

tion that has not been chosen by the organi-

zation or plan that has denied the care; and 

(4) patient protection legislation should 

not pre-empt existing State laws in States 

where there already are strong laws in place 

regarding the selection of independent re-

view organizations. 

SEC. 706. ANNUAL REVIEW. 
(a) IN GENERAL.—Not later than 24 months 

after the general effective date referred to in 

section 601(a)(1), and annually thereafter for 

each of the succeeding 4 calendar years (or 

until a repeal is effective under subsection 

(b)), the Secretary of Health and Human 

Services shall request that the Institute of 

Medicine of the National Academy of 

Sciences prepare and submit to the appro-

priate committees of Congress a report con-

cerning the impact of this Act, and the 

amendments made by this Act, on the num-

ber of individuals in the United States with 

health insurance coverage. 
(b) LIMITATION WITH RESPECT TO CERTAIN

PLANS.—If the Secretary, in any report sub-

mitted under subsection (a), determines that 

more than 1,000,000 individuals in the United 

States have lost their health insurance cov-

erage as a result of the enactment of this 

Act, as compared to the number of individ-

uals with health insurance coverage in the 

12-month period preceding the date of enact-

ment of this Act, section 402 of this Act shall 

be repealed effective on the date that is 12 

month after the date on which the report is 

submitted, and the submission of any further 

reports under subsection (a) shall not be re-

quired.
(c) FUNDING.—From funds appropriated to 

the Department of Health and Human Serv-

ices for fiscal years 2003 and 2004, the Sec-

retary of Health and Human Services shall 

provide for such funding as the Secretary de-

termines necessary for the conduct of the 

study of the National Academy of Sciences 

under this section. 

SEC. 707. DEFINITION OF BORN-ALIVE INFANT. 
(a) IN GENERAL.—Chapter 1 of title 1, 

United States Code, is amended by adding at 

the end the following: 

‘‘§ 8. ‘Person’, ‘human being’, ‘child’, and ‘indi-
vidual’ as including born-alive infant 
‘‘(a) In determining the meaning of any 

Act of Congress, or of any ruling, regulation, 

or interpretation of the various administra-

tive bureaus and agencies of the United 

States, the words ‘person’, ‘human being’, 

‘child’, and ‘individual’, shall include every 

infant member of the species homo sapiens 

who is born alive at any stage of develop-

ment.
‘‘(b) As used in this section, the term ‘born 

alive’, with respect to a member of the spe-

cies homo sapiens, means the complete ex-

pulsion or extraction from his or her mother 

of that member, at any stage of develop-

ment, who after such expulsion or extraction 

breathes or has a beating heart, pulsation of 

the umbilical cord, or definite movement of 

voluntary muscles, regardless of whether the 

umbilical cord has been cut, and regardless 

of whether the expulsion or extraction oc-

curs as a result of natural or induced labor, 

caesarean section, or induced abortion. 
‘‘(c) Nothing in this section shall be con-

strued to affirm, deny, expand, or contract 

any legal status or legal right applicable to 

any member of the species homo sapiens at 

any point prior to being born alive as defined 

in this section.’’. 
(b) CLERICAL AMENDMENT.—The table of 

sections at the beginning of chapter 1 of title 

1, United States Code, is amended by adding 

at the end the following new item: 

‘‘8. ‘Person’, ‘human being’, ‘child’, and ‘indi-

vidual’ as including born-alive 

infant.’’.

TITLE VIII—REVENUE OFFSETS 
Subtitle A—Extension of Custom User Fees 

SEC. 801. FURTHER EXTENSION OF AUTHORITY 
TO LEVY CUSTOMS USER FEES. 

Section 13031(j)(3) of the Consolidated Om-

nibus Budget Reconciliation Act of 1985 (19 

U.S.C. 58c(j)(3)), as amended by section 702, is 

amended by striking ‘‘, except that fees may 

not be charged under paragraphs (9) and (10) 

of such subsection after March 31, 2006’’. 

Subtitle B—Tax Shelter Provisions 
PART I—CLARIFICATION OF ECONOMIC 

SUBSTANCE DOCTRINE 
SEC. 811. CLARIFICATION OF ECONOMIC SUB-

STANCE DOCTRINE. 
(a) IN GENERAL.—Section 7701 of the Inter-

nal Revenue Code of 1986 is amended by re-

designating subsection (m) as subsection (n) 

and by inserting after subsection (l) the fol-

lowing new subsection: 
‘‘(m) CLARIFICATION OF ECONOMIC SUB-

STANCE DOCTRINE; ETC.—

‘‘(1) GENERAL RULES.—

‘‘(A) IN GENERAL.—In applying the eco-

nomic substance doctrine, the determination 

of whether a transaction has economic sub-

stance shall be made as provided in this 

paragraph.

‘‘(B) DEFINITION OF ECONOMIC SUBSTANCE.—

For purposes of subparagraph (A)— 

‘‘(i) IN GENERAL.—A transaction has eco-

nomic substance only if— 

‘‘(I) the transaction changes in a meaning-

ful way (apart from Federal income tax ef-

fects) the taxpayer’s economic position, and 

‘‘(II) the taxpayer has a substantial nontax 

purpose for entering into such transaction 

and the transaction is a reasonable means of 

accomplishing such purpose. 

‘‘(ii) SPECIAL RULE WHERE TAXPAYER RELIES

ON PROFIT POTENTIAL.—A transaction shall 

not be treated as having economic substance 

by reason of having a potential for profit un-

less—

‘‘(I) the present value of the reasonably ex-

pected pre-tax profit from the transaction is 
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substantial in relation to the present value 

of the expected net tax benefits that would 

be allowed if the transaction were respected, 

and

‘‘(II) the reasonably expected pre-tax profit 

from the transaction exceeds a risk-free rate 

of return. 

‘‘(C) TREATMENT OF FEES AND FOREIGN

TAXES.—Fees and other transaction expenses 

and foreign taxes shall be taken into account 

as expenses in determining pre-tax profit 

under subparagraph (B)(ii). 

‘‘(2) SPECIAL RULES FOR TRANSACTIONS WITH

TAX-INDIFFERENT PARTIES.—

‘‘(A) SPECIAL RULES FOR FINANCING TRANS-

ACTIONS.—The form of a transaction which is 

in substance the borrowing of money or the 

acquisition of financial capital directly or 

indirectly from a tax-indifferent party shall 

not be respected if the present value of the 

deductions to be claimed with respect to the 

transaction are substantially in excess of the 

present value of the anticipated economic re-

turns of the person lending the money or 

providing the financial capital. A public of-

fering shall be treated as a borrowing, or an 

acquisition of financial capital, from a tax- 

indifferent party if it is reasonably expected 

that at least 50 percent of the offering will be 

placed with tax-indifferent parties. 

‘‘(B) ARTIFICIAL INCOME SHIFTING AND BASIS

ADJUSTMENTS.—The form of a transaction 

with a tax-indifferent party shall not be re-

spected if— 

‘‘(i) it results in an allocation of income or 

gain to the tax-indifferent party in excess of 

such party’s economic income or gain, or 

‘‘(ii) it results in a basis adjustment or 

shifting of basis on account of overstating 

the income or gain of the tax-indifferent 

party.

‘‘(3) DEFINITIONS AND SPECIAL RULES.—For

purposes of this subsection— 

‘‘(A) ECONOMIC SUBSTANCE DOCTRINE.—The

term ‘economic substance doctrine’ means 

the common law doctrine under which tax 

benefits under subtitle A with respect to a 

transaction are not allowable if the trans-

action does not have economic substance or 

lacks a business purpose. 

‘‘(B) TAX-INDIFFERENT PARTY.—The term 

‘tax-indifferent party’ means any person or 

entity not subject to tax imposed by subtitle 

A. A person shall be treated as a tax-indif-

ferent party with respect to a transaction if 

the items taken into account with respect to 

the transaction have no substantial impact 

on such person’s liability under subtitle A. 

‘‘(C) EXCEPTION FOR PERSONAL TRANS-

ACTIONS OF INDIVIDUALS.—In the case of an 

individual, this subsection shall apply only 

to transactions entered into in connection 

with a trade or business or an activity en-

gaged in for the production of income. 

‘‘(D) TREATMENT OF LESSORS.—In applying 

subclause (I) of paragraph (1)(B)(ii) to the 

lessor of tangible property subject to a lease, 

the expected net tax benefits shall not in-

clude the benefits of depreciation, or any tax 

credit, with respect to the leased property 

and subclause (II) of paragraph (1)(B)(ii) 

shall be disregarded in determining whether 

any of such benefits are allowable. 

‘‘(4) OTHER COMMON LAW DOCTRINES NOT AF-

FECTED.—Except as specifically provided in 

this subsection, the provisions of this sub-

section shall not be construed as altering or 

supplanting any other rule of law referred to 

in section 6662(i)(2), and the requirements of 

this subsection shall be construed as being in 

addition to any such other rule of law.’’ 
(b) EFFECTIVE DATE.—The amendments 

made by this section shall apply to trans-
actions after the date of the enactment of 
this Act. 

PART II—PENALTIES 
SEC. 821. INCREASE IN PENALTY ON UNDERPAY-

MENTS RESULTING FROM FAILURE 
TO SATISFY CERTAIN COMMON LAW 
RULES.

(a) IN GENERAL.—Section 6662 of the Inter-
nal Revenue Code of 1986 (relating to imposi-
tion of accuracy-related penalty) is amended 
by adding at the end the following new sub-
section:

‘‘(i) INCREASE IN PENALTY IN CASE OF FAIL-
URE TO SATISFY CERTAIN COMMON LAW

RULES.—

‘‘(1) IN GENERAL.—To the extent that an 

underpayment is attributable to a disallow-

ance described in paragraph (2)— 

‘‘(A) subsection (a) shall be applied with re-

spect to such portion by substituting ‘40 per-

cent’ for ‘20 percent’, and 

‘‘(B) subsection (d)(2)(B) and section 6664(c) 

shall not apply. 

‘‘(2) DISALLOWANCES DESCRIBED.—A dis-

allowance is described in this subsection if 

such disallowance is on account of— 

‘‘(A) a lack of economic substance (within 

the meaning of section 7701(m)(1)) for the 

transaction giving rise to the claimed ben-

efit or the transaction was not respected 

under section 7701(m)(2), 

‘‘(B) a lack of business purpose for such 

transaction or because the form of the trans-

action does not reflect its substance, or 

‘‘(C) a failure to meet the requirements of 

any other similar rule of law. 

‘‘(3) INCREASE IN PENALTY NOT TO APPLY IF

COMPLIANCE WITH DISCLOSURE REQUIRE-

MENTS.—Paragraph (1)(A) shall not apply if 

the taxpayer discloses to the Secretary (as 

such time and in such manner as the Sec-

retary shall prescribe) such information as 

the Secretary shall prescribe with respect to 

such transaction.’’. 
(b) MODIFICATIONS TO PENALTY ON SUBSTAN-

TIAL UNDERSTATEMENT OF INCOME TAX.—

(1) MODIFICATION OF THRESHOLD.—Subpara-

graph (A) of section 6662(d)(1) of such Code is 

amended to read as follows: 

‘‘(A) IN GENERAL.—For purposes of this sec-

tion, there is a substantial understatement 

of income tax for any taxable year if the 

amount of the understatement for the tax-

able year exceeds the lesser of— 

‘‘(i) $500,000, or 

‘‘(ii) the greater of 10 percent of the tax re-

quired to be shown on the return for the tax-

able year or $5,000.’’ 

(2) MODIFICATION OF PENALTY ON TAX SHEL-

TERS, ETC.—Clauses (i) and (ii) of section 

6662(d)(2)(C) of such Code are amended to 

read as follows: 

‘‘(i) IN GENERAL.—Subparagraph (B) shall 

not apply to any item attributable to a tax 

shelter.’’

‘‘(ii) DETERMINATION OF UNDERSTATEMENTS

WITH RESPECT TO TAX SHELTERS, ETC.—In any 

case in which there are one or more items at-

tributable to a tax shelter, the amount of 

the understatement under subparagraph (A) 

shall in no event be less than the amount of 

understatement which would be determined 

for the taxable year if all items shown on the 

return which are not attributable to any tax 

shelter were treated as being correct. A simi-

lar rule shall apply in cases to which sub-

section (i) applies, whether or not the items 

are attributable to a tax shelter.’’ 
(c) TREATMENT OF AMENDED RETURNS.—

Subsection (a) of section 6664 of such Code is 
amended by adding at the end the following 
new sentence: ‘‘For purposes of this sub-
section, an amended return shall be dis-
regarded if such return is filed on or after 
the date the taxpayer is first contacted by 
the Secretary regarding the examination of 
the return.’’ 

SEC. 822. PENALTY ON PROMOTERS OF TAX 
AVOIDANCE STRATEGIES WHICH 
HAVE NO ECONOMIC SUBSTANCE, 
ETC.

(a) PENALTY.—

(1) IN GENERAL.—Section 6700 of the Inter-

nal Revenue Code of 1986 (relating to pro-

moting abusive tax shelters, etc.) is amended 

by redesignating subsection (c) as subsection 

(d) and by inserting after subsection (b) the 

following new subsection: 
‘‘(c) PENALTY ON SUBSTANTIAL PROMOTERS

FOR PROMOTING TAX AVOIDANCE STRATEGIES

WHICH HAVE NO ECONOMIC SUBSTANCE, ETC.—

‘‘(1) IMPOSITION OF PENALTY.—Any substan-

tial promoter of a tax avoidance strategy 

shall pay a penalty in the amount deter-

mined under paragraph (2) with respect to 

such strategy if such strategy (or any simi-

lar strategy promoted by such promoter) 

fails to meet the requirements of any rule of 

law referred to in section 6662(i)(2). 

‘‘(2) AMOUNT OF PENALTY.—The penalty 

under paragraph (1) with respect to a pro-

moter of a tax avoidance strategy is an 

amount equal to 100 percent of the gross in-

come derived (or to be derived) by such pro-

moter from such strategy. 

‘‘(3) TAX AVOIDANCE STRATEGY.—For pur-

poses of this subsection, the term ‘tax avoid-

ance strategy’ means any entity, plan, ar-

rangement, or transaction a significant pur-

pose of the structure of which is the avoid-

ance or evasion of Federal income tax. 

‘‘(4) SUBSTANTIAL PROMOTER.—For purposes 

of this subsection— 

‘‘(A) IN GENERAL.—The term ‘substantial 

promoter’ means, with respect to any tax 

avoidance strategy, any promoter if— 

‘‘(i) such promoter offers such strategy to 

more than 1 potential participant, and 

‘‘(ii) such promoter may receive fees in ex-

cess of $500,000 in the aggregate with respect 

to such strategy. 

‘‘(B) AGGREGATION RULES.—For purposes of 

this paragraph— 

‘‘(i) RELATED PERSONS.—A promoter and all 

persons related to such promoter shall be 

treated as 1 person who is a promoter. 

‘‘(ii) SIMILAR STRATEGIES.—All similar tax 

avoidance strategies of a promoter shall be 

treated as 1 tax avoidance strategy. 

‘‘(C) PROMOTER.—The term ‘promoter’ 

means any person who participates in the 

promotion, offering, or sale of the tax avoid-

ance strategy. 

‘‘(D) RELATED PERSON.—Persons are related 

if they bear a relationship to each other 

which is described in section 267(b) or 707(b). 

‘‘(4) COORDINATION WITH SUBSECTION (a).—No

penalty shall be imposed by this subsection 

on any promoter with respect to a tax avoid-

ance strategy if a penalty is imposed under 

subsection (a) on such promoter with respect 

to such strategy.’’ 

(2) CONFORMING AMENDMENT.—Subsection

(d) of section 6700 of such Code is amended— 

(A) by striking ‘‘PENALTY’’ and inserting 

‘‘PENALTIES’’, and 

(B) by striking ‘‘penalty’’ the first place it 

appears in the text and inserting ‘‘pen-

alties’’.
(b) INCREASE IN PENALTY ON PROMOTING

ABUSIVE TAX SHELTERS.—The first sentence 
of section 6700(a) of such Code is amended by 
striking ‘‘a penalty equal to’’ and all that 
follows and inserting ‘‘a penalty equal to the 
greater of $1,000 or 100 percent of the gross 
income derived (or to be derived) by such 
person from such activity.’’ 

SEC. 823. MODIFICATIONS OF PENALTIES FOR 
AIDING AND ABETTING UNDER-
STATEMENT OF TAX LIABILITY IN-
VOLVING TAX SHELTERS. 

(a) IMPOSITION OF PENALTY.—Section
6701(a) of the Internal Revenue Code of 1986 
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(relating to imposition of penalty) is amend-
ed to read as follows: 

‘‘(a) IMPOSITION OF PENALTIES.—

‘‘(1) IN GENERAL.—Any person— 

‘‘(A) who aids or assists in, procures, or ad-

vises with respect to, the preparation or 

presentation of any portion of a return, affi-

davit, claim, or other document, 

‘‘(B) who knows (or has reason to believe) 

that such portion will be used in connection 

with any material matter arising under the 

internal revenue laws, and 

‘‘(C) who knows that such portion (if so 

used) would result in an understatement of 

the liability for tax of another person, 

shall pay a penalty with respect to each such 

document in the amount determined under 

subsection (b). 

‘‘(2) CERTAIN TAX SHELTERS.—If—

‘‘(A) any person— 

‘‘(i) aids or assists in, procures, or advises 

with respect to the creation, organization, 

sale, implementation, management, or re-

porting of a tax shelter (as defined in section 

6662(d)(2)(C)(iii)) or of any entity, plan, ar-

rangement, or transaction that fails to meet 

the requirements of any rule of law referred 

to in section 6662(i)(2), and 

‘‘(ii) opines, advises, represents, or other-

wise indicates (directly or indirectly) that 

the taxpayer’s tax treatment of items attrib-

utable to such tax shelter or such entity, 

plan, arrangement, or transaction and giving 

rise to an understatement of tax liability 

would more likely than not prevail or not 

give rise to a penalty, and 

‘‘(B) such opinion, advice, representation, 

or indication is unreasonable, 

then such person shall pay a penalty in the 

amount determined under subsection (b). If a 

standard higher than the more likely than 

not standard was used in any such opinion, 

advice, representation, or indication, then 

subparagraph (A)(ii) shall be applied as if 

such standard were substituted for the more 

likely than not standard.’’ 
(b) AMOUNT OF PENALTY.—Section 6701(b) of 

such Code (relating to amount of penalty) is 
amended—

(1) by inserting ‘‘or (3)’’ after ‘‘paragraph 

(2)’’ in paragraph (1), 

(2) by striking ‘‘subsection (a)’’ each place 

it appears and inserting ‘‘subsection (a)(1)’’, 

and

(3) by redesignating paragraph (3) as para-

graph (4) and by adding after paragraph (2) 

the following: 

‘‘(3) TAX SHELTERS.—In the case of— 

‘‘(A) a penalty imposed by subsection (a)(1) 

which involves a return, affidavit, claim, or 

other document relating to a tax shelter or 

an entity, plan, arrangement, or transaction 

that fails to meet the requirements of any 

rule of law referred to in section 6662(i)(2), 

and

‘‘(B) any penalty imposed by subsection 

(a)(2),

the amount of the penalty shall be equal to 

100 percent of the gross proceeds derived (or 

to be derived) by the person in connection 

with the tax shelter or entity, plan, arrange-

ment, or transaction.’’ 
(c) REFERRAL AND PUBLICATION.—If a pen-

alty is imposed under section 6701(a)(2) of 
such Code (as added by subsection (a)) on any 
person, the Secretary of the Treasury shall— 

(1) notify the Director of Practice of the 

Internal Revenue Service and any appro-

priate State licensing authority of the pen-

alty and the circumstances under which it 

was imposed, and 

(2) publish the identity of the person and 

the fact the penalty was imposed on the per-

son.

(d) CONFORMING AMENDMENTS.—

(1) Section 6701(d) of such Code is amended 

by striking ‘‘Subsection (a)’’ and inserting 

‘‘Subsection (a)(1)’’. 

(2) Section 6701(e) of such Code is amended 

by striking ‘‘subsection (a)(1)’’ and inserting 

‘‘subsection (a)(1)(A)’’. 

(3) Section 6701(f) of such Code is amended 

by inserting ‘‘, tax shelter, or entity, plan, 

arrangement, or transaction’’ after ‘‘docu-

ment’’ each place it appears. 

SEC. 824. FAILURE TO MAINTAIN LISTS. 
Section 6708(a) of the Internal Revenue 

Code of 1986 (relating to failure to maintain 
lists of investors in potentially abusive tax 
shelters) is amended by adding at the end the 
following: ‘‘In the case of a tax shelter (as 
defined in section 6662(d)(2)(C)(iii)) or entity, 
plan, arrangement, or transaction that fails 
to meet the requirements of any rule of law 
referred to in section 6662(i)(2), the penalty 
shall be equal to 50 percent of the gross pro-

ceeds derived (or to be derived) from each 

person with respect to which there was a 

failure and the limitation of the preceding 

sentence shall not apply.’’ 

SEC. 825. PENALTY FOR FAILING TO DISCLOSE 
REPORTABLE TRANSACTION. 

(a) IN GENERAL.—Part I of subchapter B of 

chapter 68 of the Internal Revenue Code of 

1986 (relating to assessable penalties) is 

amended by inserting after section 6707 the 

following new section: 

‘‘SEC. 6707A. PENALTY FOR FAILURE TO INCLUDE 
TAX SHELTER INFORMATION WITH 
RETURN.

‘‘(a) IMPOSITION OF PENALTY.—Any person 

who fails to include with its return of Fed-

eral income tax any information required to 

be included under section 6011 with respect 

to a reportable transaction shall pay a pen-

alty in the amount determined under sub-

section (b). No penalty shall be imposed on 

any such failure if it is shown that such fail-

ure is due to reasonable cause. 
‘‘(b) AMOUNT OF PENALTY.—

‘‘(1) IN GENERAL.—The amount of the pen-

alty under subsection (a) shall be equal to 

the greater of— 

‘‘(A) 5 percent of any increase in Federal 

tax which results from a difference between 

the taxpayer’s treatment (as shown on its re-

turn) of items attributable to the reportable 

transaction to which the failure relates and 

the proper tax treatment of such items, or 

‘‘(B) $100,000. 

For purposes of subparagraph (A), the last 

sentence of section 6664(a) shall apply. 

‘‘(2) LISTED TRANSACTION.—If the failure 

under subsection (a) relates to a reportable 

transaction which is the same as, or substan-

tially similar to, a transaction specifically 

identified by the Secretary as a tax avoid-

ance transaction for purposes of section 6011, 

paragraph (1)(A) shall be applied by sub-

stituting ‘10 percent’ for ‘5 percent’. 
‘‘(c) REPORTABLE TRANSACTION.—For pur-

poses of this section, the term ‘reportable 

transaction’ means any transaction with re-

spect to which information is required under 

section 6011 to be included with a taxpayer’s 

return of tax because, as determined under 

regulations prescribed under section 6011, 

such transaction has characteristics which 

may be indicative of a tax avoidance trans-

action.
‘‘(d) COORDINATION WITH OTHER PEN-

ALTIES.—The penalty imposed by this section 

is in addition to any penalty imposed under 

section 6662.’’ 
(b) CONFORMING AMENDMENT.—The table of 

sections for part I of subchapter B of chapter 

68 of such Code is amended by inserting after 

the item relating to section 6707 the fol-

lowing:

‘‘Sec. 6707A. Penalty for failure to include 

tax shelter information on re-

turn.’’

SEC. 826. REGISTRATION OF CERTAIN TAX SHEL-
TERS WITHOUT CORPORATE PAR-
TICIPANTS.

Section 6111(d)(1)(A) of the Internal Rev-

enue Code of 1986 (relating to certain con-

fidential arrangements treated as tax shel-

ters) is amended by striking ‘‘for a direct or 

indirect participant which is a corporation’’. 

SEC. 827. EFFECTIVE DATES. 
(a) IN GENERAL.—Except as provided in 

subsections (b), (c), and (d), the amendments 

made by this subtitle shall apply to trans-

actions after the date of the enactment of 

this Act. 
(b) SECTION 821.—The amendments made by 

subsections (b) and (c) of section 821 shall 

apply to taxable years ending after the date 

of the enactment of this Act. 
(c) SECTION 822.—The amendments made by 

subsection (a) of section 822 shall apply to 

any tax avoidance strategy (as defined in 

section 6700(c) of the Internal Revenue Code 

of 1986, as amended by this title) interests in 

which are offered to potential participants 

after the date of the enactment of this Act. 
(d) SECTION 826.—The amendment made by 

section 826 shall apply to any tax shelter in-

terest which is offered to potential partici-

pants after the date of the enactment of this 

Act.

PART III—LIMITATIONS ON IMPORTATION 
OR TRANSFER OF BUILT-IN LOSSES 

SEC. 831. LIMITATION ON IMPORTATION OF 
BUILT-IN LOSSES. 

(a) IN GENERAL.—Section 362 of the Inter-

nal Revenue Code of 1986 (relating to basis to 

corporations) is amended by adding at the 

end the following new subsection: 

‘‘(e) LIMITATION ON IMPORTATION OF BUILT-

IN LOSSES.—

‘‘(1) IN GENERAL.—If in any transaction de-

scribed in subsection (a) or (b) there would 

(but for this subsection) be an importation of 

a net built-in loss, the basis of each property 

described in paragraph (2) which is acquired 

in such transaction shall (notwithstanding 

subsections (a) and (b)) be its fair market 

value immediately after such transaction. 

‘‘(2) PROPERTY DESCRIBED.—For purposes of 

paragraph (1), property is described in this 

paragraph if— 

‘‘(A) gain or loss with respect to such prop-

erty is not subject to tax under this subtitle 

in the hands of the transferor immediately 

before the transfer, and 

‘‘(B) gain or loss with respect to such prop-

erty is subject to such tax in the hands of 

the transferee immediately after such trans-

fer.

In any case in which the transferor is a part-

nership, the preceding sentence shall be ap-

plied by treating each partner in such part-

nership as holding such partner’s propor-

tionate share of the property of such part-

nership.

‘‘(3) IMPORTATION OF NET BUILT-IN LOSS.—

For purposes of paragraph (1), there is an im-

portation of a net built-in loss in a trans-

action if the transferee’s aggregate adjusted 

bases of property described in paragraph (2) 

which is transferred in such transaction 

would (but for this subsection) exceed the 

fair market value of such property imme-

diately after such transaction.’’ 

(b) COMPARABLE TREATMENT WHERE LIQ-

UIDATION.—Paragraph (1) of section 334(b) of 

such Code (relating to liquidation of sub-

sidiary) is amended to read as follows: 

‘‘(1) IN GENERAL.—If property is received by 

a corporate distributee in a distribution in a 
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complete liquidation to which section 332 ap-

plies (or in a transfer described in section 

337(b)(1)), the basis of such property in the 

hands of such distributee shall be the same 

as it would be in the hands of the transferor; 

except that the basis of such property in the 

hands of such distributee shall be the fair 

market value of the property at the time of 

the distribution— 

‘‘(A) in any case in which gain or loss is 

recognized by the liquidating corporation 

with respect to such property, or 

‘‘(B) in any case in which the liquidating 

corporation is a foreign corporation, the cor-

porate distributee is a domestic corporation, 

and the corporate distributee’s aggregate ad-

justed bases of property described in section 

362(e)(2) which is distributed in such liquida-

tion would (but for this subparagraph) ex-

ceed the fair market value of such property 

immediately after such liquidation.’’ 

(c) EFFECTIVE DATE.—The amendments 

made by this section shall apply to trans-

actions after the date of the enactment of 

this Act. 

SEC. 832. DISALLOWANCE OF PARTNERSHIP LOSS 
TRANSFERS.

(a) TREATMENT OF CONTRIBUTED PROPERTY

WITH BUILT-IN LOSS.—Paragraph (1) of sec-

tion 704(c) of the Internal Revenue Code of 

1986 is amended by striking ‘‘and’’ at the end 

of subparagraph (A), by striking the period 

at the end of subparagraph (B) and inserting 

‘‘, and’’, and by adding at the end the fol-

lowing:

‘‘(C) if any property so contributed has a 

built-in loss— 

‘‘(i) such built-in loss shall be taken into 

account only in determining the amount of 

items allocated to the contributing partner, 

and

‘‘(ii) except as provided in regulations, in 

determining the amount of items allocated 

to other partners, the basis of the contrib-

uted property in the hands of the partnership 

shall be treated as being equal to its fair 

market value immediately after the con-

tribution.

For purposes of subparagraph (C), the term 

‘built-in loss’ means the excess of the ad-

justed basis of the property over its fair mar-

ket value immediately after the contribu-

tion.’’

(b) ADJUSTMENT TO BASIS OF PARTNERSHIP

PROPERTY ON TRANSFER OF PARTNERSHIP IN-

TEREST IF THERE IS SUBSTANTIAL BUILT-IN

LOSS.—

(1) ADJUSTMENT REQUIRED.—Subsection (a) 

of section 743 of such Code (relating to op-

tional adjustment to basis of partnership 

property) is amended by inserting before the 

period ‘‘or unless the partnership has a sub-

stantial built-in loss immediately after such 

transfer’’.

(2) ADJUSTMENT.—Subsection (b) of section 

743 of such Code is amended by inserting ‘‘or 

with respect to which there is a substantial 

built-in loss immediately after such trans-

fer’’ after ‘‘section 754 is in effect’’. 

(3) SUBSTANTIAL BUILT-IN LOSS.—Section

743 of such Code is amended by adding at the 

end the following new subsection: 

‘‘(d) SUBSTANTIAL BUILT-IN LOSS.—For pur-

poses of this section, a partnership has a sub-

stantial built-in loss with respect to a trans-

fer of an interest in a partnership if the 

transferee partner’s proportionate share of 

the adjusted basis of the partnership prop-

erty exceeds 110 percent of the basis of such 

partner’s interest in the partnership.’’ 

(4) CLERICAL AMENDMENTS.—

(A) The section heading for section 743 of 

such Code is amended to read as follows: 

‘‘SEC. 743. ADJUSTMENT TO BASIS OF PARTNER-
SHIP PROPERTY WHERE SECTION 
754 ELECTION OR SUBSTANTIAL 
BUILT-IN LOSS.’’ 

(B) The table of sections for subpart C of 

part II of subchapter K of chapter 1 of such 

Code is amended by striking the item relat-

ing to section 743 and inserting the following 

new item: 

‘‘Sec. 743. Adjustment to basis of partnership 

property where section 754 elec-

tion or substantial built-in 

loss.’’

(c) ADJUSTMENT TO BASIS OF UNDISTRIB-

UTED PARTNERSHIP PROPERTY IF THERE IS

SUBSTANTIAL BASIS REDUCTION.—

(1) ADJUSTMENT REQUIRED.—Subsection (a) 

of section 734 of such Code (relating to op-

tional adjustment to basis of undistributed 

partnership property) is amended by insert-

ing before the period ‘‘or unless there is a 

substantial basis reduction’’. 

(2) ADJUSTMENT.—Subsection (b) of section 

734 of such Code is amended by inserting ‘‘or 

unless there is a substantial basis reduction’’ 

after ‘‘section 754 is in effect’’. 

(3) SUBSTANTIAL BASIS REDUCTION.—Section

734 of such Code is amended by adding at the 

end the following new subsection: 
‘‘(d) SUBSTANTIAL BASIS REDUCTION.—For

purposes of this section, there is a substan-

tial basis reduction with respect to a dis-

tribution if the sum of the amounts de-

scribed in subparagraphs (A) and (B) of sub-

section (b)(2) exceeds 10 percent of the aggre-

gate adjusted basis of partnership property 

immediately after the distribution.’’ 

(4) CLERICAL AMENDMENTS.—

(A) The section heading for section 734 of 

such Code is amended to read as follows: 

‘‘SEC. 734. ADJUSTMENT TO BASIS OF UNDISTRIB-
UTED PARTNERSHIP PROPERTY 
WHERE SECTION 754 ELECTION OR 
SUBSTANTIAL BASIS REDUCTION.’’ 

(B) The table of sections for subpart B of 

part II of subchapter K of chapter 1 of such 

Code is amended by striking the item relat-

ing to section 734 and inserting the following 

new item: 

‘‘Sec. 734. Adjustment to basis of undistrib-

uted partnership property 

where section 754 election or 

substantial basis reduction.’’ 

(d) EFFECTIVE DATES.—

(1) SUBSECTION (a).—The amendment made 

by subsection (a) shall apply to contribu-

tions made after the date of the enactment 

of this Act. 

(2) SUBSECTION (b).—The amendments made 

by subsection (a) shall apply to transfers 

after the date of the enactment of this Act. 

(3) SUBSECTION (c).—The amendments made 

by subsection (a) shall apply to distributions 

after the date of the enactment of this Act. 

Mr. BERRY (during the reading). Mr. 

Speaker, I ask unanimous consent that 

the motion to recommit be considered 

as read and printed in the RECORD. 
The SPEAKER pro tempore. Is there 

objection to the request of the gen-

tleman from Arkansas? 
There was no objection. 
The SPEAKER pro tempore. Pursu-

ant to the rule, the gentleman from Ar-

kansas (Mr. BERRY) is recognized for 5 

minutes in support of his motion to re-

commit.
Mr. BERRY. Mr. Speaker, this mo-

tion to recommit is very simple. It is 

the underlying bill that we are consid-

ering today, H.R. 2563, the true Bipar-

tisan Patient Protection Act, but with 

one important difference: The costs of 

the bill are entirely paid for in the mo-

tion to recommit. 
The sponsors of the Bipartisan Pa-

tient Protection Act had committed 

ourselves to paying for the cost of the 

bill, and we added these pay-fors when 

we presented a substitute to the Com-

mittee on Rules. However, the Com-

mittee on Rules would not even let us 

offer this substitute. 
The underlying bill, the Bipartisan 

Patient Protection Act, is nearly the 

same as the Senate-passed bill. It was a 

bill that was debated for 2 weeks by the 

Senate, not 2 hours. It was ultimately 

passed by the Senate in a true bipar-

tisan majority of 59, just like a true bi-

partisan majority passed a similar bill 

here in the last Congress. 
However, this motion to recommit is 

even better than either of those bills 

because it keeps our promise that near-

ly every Member of this House, nearly 

every Member that sits this evening 

here on this floor has promised to pay 

for our bills and not to raid the Medi-

care and Social Security trust fund. 
Mr. Speaker, this is a commitment 

we have made to the American people, 

and it should be honored. The provi-

sions to pay for the bill are good gov-

ernment provisions. They continue the 

existing customs fees, as did the Sen-

ate, and they crack down on sham busi-

ness enterprises designed solely to gen-

erate tax benefits. Nothing in the re-

cently passed bill is changed. 
I want to remind my colleagues that 

because the Committee on Rules did 

not make these provisions in order, 

this motion to recommit is Members’ 

only opportunity to vote for an amend-

ment to pay for this bill. It is Mem-

bers’ only chance not to rob the Medi-

care and Social Security trust funds. 
I urge a ‘‘yes’’ vote. 
Mr. Speaker, I yield the balance of 

my time to the gentleman from South 

Carolina (Mr. SPRATT), the ranking 

member of the Committee on the Budg-

et.
Mr. SPRATT. Mr. Speaker, day by 

day, bill by bill, the surplus is washing 

away. The House is driving this budget 

straight into the Medicare trust fund. 
Yesterday, it was the energy bill, 

with an impact on the budget, accord-

ing to the Congressional Budget Office, 

of $33 billion over 10 years. Today it is 

the Patients’ Bill of Rights whose im-

pact is $15 billion to $25 billion brought 

to the floor without being scored. 
In each case, Democrats have offered 

offsets to protest the trust funds and 

the surplus, and in each case, Repub-

licans spurned the offer of offsets. 
Mr. Speaker, in 2 days, this House 

will have whacked $40 to $50 billion out 

of the surplus. It is a good thing we are 

going home. 
Mr. Speaker, let me warn Members, 

mid-August when we are at home, the 

Congressional Budget Office will com-

plete its midyear update of the budget, 
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and when we come back, there will be 

no question, the House will be in the 

Medicare trust fund. That is where the 

budget activity today will have taken 

us, by passing bills like this and paying 

no heed whatsoever to the budget. 

Bring it up, ignore the offset. 
I direct Members’ attention to this 

chart. This shows what thin ice the 

budget is now sitting on. After the en-

ergy bill last night and the defense bill 

we reported yesterday, there is a $12 

billion bottom line remainder in fiscal 

year 2002. That is black. 
But if we come down here to where 

we have estimated the August update 

by the Congressional Budget Office, 

and we have only estimated that they 

will take the economy down by one- 

half of one percentage point in the next 

year, Members will see that black 12 

turns to a red 16. We go from a surplus 

of $12 to $16 billion in deficit, meaning 

we are $16 billion into the Medicare 

trust fund. So much for the lockbox. 

That is not just 1 year, it is every year 

from now until 2011; so much so, we 

consume the entire Medicare surplus 

over this period of time. 
Mr. Speaker, the only honest vote is 

for the motion to recommit, which will 

pay for this bill. 
Mr. TAUZIN. Mr. Speaker, I rise in 

opposition to the motion to recommit. 
Mr. Speaker, I would say to the gen-

tleman if we would be so foolish as to 

adopt this motion to recommit and 

pass tonight a $7.5 billion tax increase, 

Americans might not want us to come 

home.
This motion to recommit not only 

would put forward this $7.5 billion tax 

increase, but as Members know, it 

would undo the good work of this 

House in endorsing the great work the 

gentleman from Georgia (Mr. NOR-

WOOD) has done in reaching agreement 

on the contentious issue of liability. 
Mr. Speaker, I yield 1 minute to the 

gentleman from Ohio (Mr. BOEHNER),

the chairman of the Committee on 

Education and the Workforce. 
Mr. BOEHNER. Mr. Speaker, the gen-

tleman from Louisiana (Mr. TAUZIN)

mentioned that we would go back to 

the original liability that would drive 

employers out of the system, drive up 

costs for employers and their employ-

ees. We do not want to do that. 
It would also eliminate the associa-

tion health plans that we have worked 

so hard on over the last 10 years to try 

to help small employers provide health 

insurance for their employees. 
But of all things, after 40 years of one 

party controlling this House and bal-

ancing the budget one time in 40 years, 

to stand in the well of the House and 

say that this bill will bust the budget, 

please, give me a break. 
Mr. TAUZIN. Mr. Speaker, I yield the 

balance of my time to the gentleman 

from California (Mr. THOMAS).
Mr. THOMAS. Mr. Speaker, the gen-

tleman said that this is the same bill. 

I know he does not want to revisit the 

passage of the Norwood amendment. It 

passed. And what is not in the bill now 

with the Norwood amendment is what 

is in this underlying bill. 
I invite Members to turn to page 121 

where it says on line 15, ‘‘no preemp-

tion of State law.’’ And then down on 

line 4 it says, ‘‘no right of action for re-

covery, indemnity or contribution by 

issuers against treating health care 

professionals and treating hospitals.’’ 

They gave it on line 14, and took it 

away on line 34. Thank goodness that is 

no longer in the bill. 
Let us visit the tax portion. What the 

Congressional Budget Office said was 

that if this became law, their bill, the 

one we changed, it would increase pre-

miums 5 percent. 

b 2200

It does not sound like a lot, but guess 

what employers do? They will then, be-

cause their health costs are higher in 

terms of the insurance, lower the 

wages. The Congressional Budget Office 

says they do. You have to make up 

that because there is lower revenue. 

The Congressional Budget Office says 

that your legislation reduces income 

and the HI payroll tax, that is the 

Medicare Trust Fund, by $13 billion 

over 10 years. That is true; but remem-

ber, he proudly said, there was a tax in-

crease in here. The tax increase that is 

in here increases the general fund be-

cause it is revenue. Now, that is good 

because they take general fund revenue 

and put it over in Social Security to 

make up the lost money because, re-

member, that payroll reduction also af-

fects the Social Security payroll tax 

fund.
So what they have done is taken gen-

eral fund money and put it in the So-

cial Security fund, but the corporate 

tax increase only goes into the general 

fund. You heard the gentleman on the 

floor. Guess who invades the HI trust 

fund? According to the Congressional 

Budget Office, their underlying bill, 

the one we are going to vote down in 

just a minute, decreases income and HI 

payroll taxes by $13.4 billion. The cor-

porate tax provision in their bill can 

only go into general revenue. It cannot 

cover HI. 
They reduce the HI trust fund. Iron-

ically, my friends, if you want to pro-

tect the HI trust fund, vote ‘‘no’’ on 

the motion to recommit. 
The SPEAKER pro tempore (Mr. BE-

REUTER). Without objection, the pre-

vious question is ordered on the motion 

to recommit. 
There was no objection. 
The SPEAKER pro tempore. The 

question is on the motion to recommit. 
The question was taken; and the 

Speaker pro tempore announced that 

the noes appeared to have it. 

RECORDED VOTE

Mr. BERRY. Mr. Speaker, I demand a 

recorded vote. 

A recorded vote was ordered. 

The vote was taken by electronic de-

vice, and there were—ayes 208, noes 220, 

not voting 6, as follows: 

[Roll No. 331] 

AYES—208

Abercrombie

Ackerman

Allen

Andrews

Baca

Baird

Baldacci

Baldwin

Barcia

Barrett

Becerra

Bentsen

Berkley

Berman

Berry

Bishop

Blagojevich

Blumenauer

Bonior

Borski

Boswell

Boucher

Boyd

Brady (PA) 

Brown (FL) 

Brown (OH) 

Capps

Capuano

Cardin

Carson (IN) 

Carson (OK) 

Clay

Clayton

Clement

Clyburn

Condit

Conyers

Costello

Coyne

Cramer

Crowley

Cummings

Davis (CA) 

Davis (FL) 

Davis (IL) 

DeFazio

DeGette

Delahunt

DeLauro

Deutsch

Dicks

Dingell

Doggett

Dooley

Doyle

Edwards

Engel

Eshoo

Etheridge

Evans

Farr

Fattah

Filner

Ford

Frank

Frost

Ganske

Gephardt

Gonzalez

Gordon

Green (TX) 

Gutierrez

Hall (OH) 

Hall (TX) 

Harman

Hastings (FL) 

Hill

Hilliard

Hinchey

Hinojosa

Hoeffel

Holden

Holt

Honda

Hooley

Hoyer

Inslee

Israel

Jackson (IL) 

Jackson-Lee

(TX)

Jefferson

John

Johnson, E. B. 

Jones (OH) 

Kanjorski

Kaptur

Kennedy (RI) 

Kildee

Kilpatrick

Kind (WI) 

Kleczka

Kucinich

LaFalce

Lampson

Langevin

Lantos

Larsen (WA) 

Larson (CT) 

Leach

Lee

Levin

Lewis (GA) 

Lofgren

Lowey

Luther

Maloney (CT) 

Maloney (NY) 

Markey

Mascara

Matheson

Matsui

McCarthy (MO) 

McCarthy (NY) 

McCollum

McDermott

McGovern

McIntyre

McKinney

McNulty

Meehan

Meek (FL) 

Meeks (NY) 

Menendez

Millender-

McDonald

Miller, George 

Mink

Mollohan

Moore

Moran (VA) 

Morella

Murtha

Nadler

Napolitano

Neal

Oberstar

Obey

Olver

Ortiz

Owens

Pallone

Pascrell

Pastor

Payne

Pelosi

Phelps

Pomeroy

Price (NC) 

Rahall

Rangel

Reyes

Rivers

Rodriguez

Roemer

Ross

Rothman

Roybal-Allard

Rush

Sabo

Sanchez

Sanders

Sandlin

Sawyer

Schakowsky

Schiff

Scott

Serrano

Sherman

Shows

Skelton

Slaughter

Smith (WA) 

Snyder

Solis

Spratt

Stark

Stenholm

Strickland

Tanner

Tauscher

Taylor (MS) 

Thompson (MS) 

Thurman

Tierney

Towns

Turner

Udall (CO) 

Udall (NM) 

Velázquez

Visclosky

Waters

Watson (CA) 

Watt (NC) 

Waxman

Weiner

Wexler

Woolsey

Wu

Wynn

NOES—220

Aderholt

Akin

Armey

Bachus

Baker

Ballenger

Barr

Bartlett

Barton

Bass

Bereuter

Biggert

Bilirakis

Blunt

Boehlert

Boehner

Bonilla

Bono

Brady (TX) 

Brown (SC) 

Bryant

Burr

Burton

Buyer

Callahan

Calvert

Camp

Cannon

Cantor

Capito

Castle

Chabot

Chambliss

Coble

Collins

Combest

Cooksey

Cox

Crane

Crenshaw

Cubin

Culberson

Cunningham

Davis, Jo Ann 

Davis, Tom 
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Deal

DeLay

DeMint

Diaz-Balart

Doolittle

Dreier

Duncan

Dunn

Ehlers

Ehrlich

Emerson

English

Everett

Ferguson

Flake

Fletcher

Foley

Forbes

Fossella

Frelinghuysen

Gallegly

Gekas

Gibbons

Gilchrest

Gillmor

Gilman

Goode

Goodlatte

Goss

Graham

Granger

Graves

Green (WI) 

Greenwood

Grucci

Gutknecht

Hansen

Hart

Hastert

Hastings (WA) 

Hayes

Hayworth

Hefley

Herger

Hilleary

Hobson

Hoekstra

Horn

Hostettler

Houghton

Hulshof

Hunter

Hutchinson

Hyde

Isakson

Issa

Istook

Jenkins

Johnson (CT) 

Johnson (IL) 

Johnson, Sam 

Jones (NC) 

Keller

Kelly

Kennedy (MN) 

Kerns

King (NY) 

Kingston

Kirk

Knollenberg

Kolbe

LaHood

Largent

Latham

LaTourette

Lewis (CA) 

Lewis (KY) 

Linder

LoBiondo

Lucas (KY) 

Lucas (OK) 

Manzullo

McCrery

McHugh

McInnis

McKeon

Mica

Miller (FL) 

Miller, Gary 

Moran (KS) 

Myrick

Nethercutt

Ney

Northup

Norwood

Nussle

Osborne

Ose

Otter

Oxley

Pence

Peterson (MN) 

Peterson (PA) 

Petri

Pickering

Pitts

Platts

Pombo

Portman

Pryce (OH) 

Putnam

Quinn

Radanovich

Ramstad

Regula

Rehberg

Reynolds

Riley

Rogers (KY) 

Rogers (MI) 

Rohrabacher

Ros-Lehtinen

Roukema

Royce

Ryan (WI) 

Ryun (KS) 

Saxton

Scarborough

Schaffer

Schrock

Sensenbrenner

Sessions

Shadegg

Shaw

Shays

Sherwood

Shimkus

Shuster

Simmons

Simpson

Skeen

Smith (MI) 

Smith (NJ) 

Smith (TX) 

Souder

Stearns

Stump

Sununu

Sweeney

Tancredo

Tauzin

Taylor (NC) 

Terry

Thomas

Thornberry

Thune

Tiahrt

Tiberi

Toomey

Traficant

Upton

Vitter

Walden

Walsh

Wamp

Watkins (OK) 

Watts (OK) 

Weldon (FL) 

Weller

Whitfield

Wicker

Wilson

Wolf

Young (AK) 

Young (FL) 

NOT VOTING—6 

Lipinski

Paul

Spence

Stupak

Thompson (CA) 

Weldon (PA) 
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So the motion to recommit was re-
jected.

The result of the vote was announced 
as above recorded. 

Stated for: 
Mr. STUPAK. Mr. Speaker, on roll-

call vote number 331, I was unavoidably 
detained and missed that vote. Had I 
been here, I would have voted ‘‘aye.’’ 

(Mr. SNYDER asked and was given 
permission to speak out of order for 1 
minute.)

CONGRATULATIONS AND FAREWELL TO OUR

COLLEAGUE, THE HONORABLE ASA HUTCHINSON

Mr. SNYDER. Mr. Speaker, the hour 
is late, but it is never too late to say 
good-bye and hello to a friend; good- 
bye to ASA HUTCHINSON, Congressman, 
and hello to the new head of the DEA, 
ASA HUTCHINSON.

ASA, we will miss you. 
Mr. Speaker, I yield to the gentleman 

from Missouri (Mr. HULSHOF).
Mr. HULSHOF. Mr. Speaker, I, too, 

want to add my accolades to the de-

parting Member, a classmate of mine, 

who came in in the 105th Congress. 

The gentleman from Arkansas has 

served with distinction the Third Con-

gressional District of Arkansas since 

his election. As ASA tells it, the folks 

back home in Arkansas were not too 

impressed about this DEA nomination, 

until they found out that he would be 

the head of 9,000 employees and have 

offices in over 50 countries, at which 

point they then thought it was kind of 

a big deal. 

ASA, of course, served with distinc-

tion on the Committee on the Judici-

ary, and, as some of you who worked 

with him knew, he was thrust into an 

interesting role with the impeachment 

matter. But he has also been a leader 

on other issues regarding the Federal 

Judiciary, whether it is regarding our 

forfeiture laws, whether it is racial 

profiling, or campaign finance. 

I think all of those issues, and the 

open mindedness that ASA brought to 

those issues, is one reason there was 

such a tremendous show of support, 

when every one of his colleagues on the 

Democratic side of the aisle on the 

Committee on the Judiciary signed a 

letter of support to the Senate Com-

mittee on the Judiciary, urging ASA’s

confirmation. I think that was a tre-

mendous show of bipartisan support. 

Finally, Mr. Speaker, ASA, we simply 

say to you that as you continue your 

service to this great Nation, that we 

wish you and Susan and your family 

Godspeed. We all in this Chamber have 

been enriched by having known you, 

and we are luckier all the more for the 

fact that we have had a chance to work 

with you. 

We wish you well. 

The SPEAKER pro tempore (Mr. BE-

REUTER). The question is on the pas-

sage of the bill. 

The question was taken; and the 

Speaker pro tempore announced that 

the ayes appeared to have it. 

Mr. MCDERMOTT. Mr. Speaker, on 

that I demand the yeas and nays. 

The yeas and nays were ordered. 

The vote was taken by electronic de-

vice, and there were—yeas 226, nays 

203, not voting 5, as follows: 

[Roll No. 332] 

YEAS—226

Aderholt

Akin

Armey

Bachus

Baker

Ballenger

Barr

Bartlett

Barton

Bass

Bereuter

Biggert

Bilirakis

Blunt

Boehlert

Boehner

Bonilla

Bono

Brady (TX) 

Brown (SC) 

Bryant

Burr

Burton

Buyer

Callahan

Calvert

Camp

Cannon

Cantor

Capito

Castle

Chabot

Chambliss

Coble

Collins

Combest

Cooksey

Cox

Cramer

Crane

Crenshaw

Cubin

Culberson

Cunningham

Davis, Jo Ann 

Davis, Tom 

Deal

DeLay

DeMint

Diaz-Balart

Doolittle

Dreier

Duncan

Dunn

Ehlers

Ehrlich

Emerson

English

Everett

Ferguson

Flake

Fletcher

Foley

Forbes

Fossella

Frelinghuysen

Gallegly

Ganske

Gekas

Gibbons

Gilchrest

Gillmor

Gilman

Goode

Goodlatte

Goss

Graham

Granger

Graves

Green (WI) 

Greenwood

Grucci

Gutknecht

Hansen

Hart

Hastert

Hastings (WA) 

Hayes

Hayworth

Hefley

Herger

Hilleary

Hobson

Hoekstra

Horn

Hostettler

Houghton

Hulshof

Hunter

Hutchinson

Hyde

Isakson

Issa

Istook

Jenkins

Johnson (CT) 

Johnson (IL) 

Johnson, Sam 

Jones (NC) 

Keller

Kelly

Kennedy (MN) 

Kerns

King (NY) 

Kingston

Kirk

Knollenberg

Kolbe

LaHood

Largent

Latham

LaTourette

Leach

Lewis (CA) 

Lewis (KY) 

Linder

LoBiondo

Lucas (KY) 

Lucas (OK) 

Manzullo

McCrery

McHugh

McInnis

McKeon

Mica

Miller (FL) 

Miller, Gary 

Moran (KS) 

Morella

Myrick

Nethercutt

Ney

Northup

Norwood

Nussle

Osborne

Ose

Otter

Oxley

Pence

Peterson (MN) 

Peterson (PA) 

Petri

Pickering

Pitts

Platts

Pombo

Portman

Pryce (OH) 

Putnam

Quinn

Radanovich

Ramstad

Regula

Rehberg

Reynolds

Riley

Rogers (KY) 

Rogers (MI) 

Rohrabacher

Ros-Lehtinen

Roukema

Royce

Ryan (WI) 

Ryun (KS) 

Saxton

Scarborough

Schaffer

Schrock

Sensenbrenner

Sessions

Shadegg

Shaw

Shays

Sherwood

Shimkus

Shuster

Simmons

Simpson

Skeen

Smith (MI) 

Smith (NJ) 

Smith (TX) 

Smith (WA) 

Souder

Stearns

Stump

Sununu

Sweeney

Tancredo

Tauzin

Taylor (NC) 

Terry

Thomas

Thornberry

Thune

Tiahrt

Tiberi

Toomey

Traficant

Upton

Vitter

Walden

Walsh

Wamp

Watkins (OK) 

Watts (OK) 

Weldon (FL) 

Weldon (PA) 

Weller

Whitfield

Wicker

Wilson

Wolf

Young (AK) 

Young (FL) 

NAYS—203

Abercrombie

Ackerman

Allen

Andrews

Baca

Baird

Baldacci

Baldwin

Barcia

Barrett

Becerra

Bentsen

Berkley

Berman

Berry

Bishop

Blagojevich

Blumenauer

Bonior

Borski

Boswell

Boucher

Boyd

Brady (PA) 

Brown (FL) 

Brown (OH) 

Capps

Capuano

Cardin

Carson (IN) 

Carson (OK) 

Clay

Clayton

Clement

Clyburn

Condit

Conyers

Costello

Coyne

Crowley

Cummings

Davis (CA) 

Davis (FL) 

Davis (IL) 

DeFazio

DeGette

Delahunt

DeLauro

Deutsch

Dicks

Dingell

Doggett

Dooley

Doyle

Edwards

Engel

Eshoo

Etheridge

Evans

Farr

Fattah

Filner

Ford

Frank

Frost

Gephardt

Gonzalez

Gordon

Green (TX) 

Gutierrez

Hall (OH) 

Hall (TX) 

Harman

Hastings (FL) 

Hill

Hilliard

Hinchey

Hinojosa

Hoeffel

Holden

Holt

Honda

Hooley

Hoyer

Inslee

Israel

Jackson (IL) 

Jackson-Lee

(TX)

Jefferson

John

Johnson, E. B. 

Jones (OH) 

Kanjorski

Kaptur

Kennedy (RI) 

Kildee

Kilpatrick

Kind (WI) 

Kleczka

Kucinich

LaFalce

Lampson

Langevin

Lantos

Larsen (WA) 

Larson (CT) 

Lee

Levin

Lewis (GA) 

Lofgren
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Lowey

Luther

Maloney (CT) 

Maloney (NY) 

Markey

Mascara

Matheson

Matsui

McCarthy (MO) 

McCarthy (NY) 

McCollum

McDermott

McGovern

McIntyre

McKinney

McNulty

Meehan

Meek (FL) 

Meeks (NY) 

Menendez

Millender-

McDonald

Miller, George 

Mink

Mollohan

Moore

Moran (VA) 

Murtha

Nadler

Napolitano

Neal

Oberstar

Obey

Olver

Ortiz

Owens

Pallone

Pascrell

Pastor

Payne

Pelosi

Phelps

Pomeroy

Price (NC) 

Rahall

Rangel

Reyes

Rivers

Rodriguez

Roemer

Ross

Rothman

Roybal-Allard

Rush

Sabo

Sanchez

Sanders

Sandlin

Sawyer

Schakowsky

Schiff

Scott

Serrano

Sherman

Shows

Skelton

Slaughter

Snyder

Spratt

Stark

Stenholm

Strickland

Stupak

Tanner

Tauscher

Taylor (MS) 

Thompson (MS) 

Thurman

Tierney

Towns

Turner

Udall (CO) 

Udall (NM) 

Velázquez

Visclosky

Waters

Watson (CA) 

Watt (NC) 

Waxman

Weiner

Wexler

Woolsey

Wu

Wynn

NOT VOTING—5 

Lipinski

Paul

Solis

Spence

Thompson (CA) 
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So the bill was passed. 

The result of the vote was announced 

as above recorded. 

A motion to recommit was laid on 

the table. 

f 

AUTHORIZING THE CLERK TO 

MAKE CORRECTIONS TO THE EN-

GROSSMENT OF H.R. 2563, BIPAR-

TISAN PATIENT PROTECTION 

ACT

Mr. TAUZIN. Mr. Speaker, I ask 

unanimous consent that in the engross-

ment of the bill, H.R. 2563, the Clerk be 

authorized to correct section numbers, 

punctuation, and cross-references, and 

to make such other technical and con-

forming changes as may be necessary 

to reflect the actions of the House in 

amending the bill, H.R. 2563. 

The SPEAKER. Is there objection to 

the request of the gentleman from Lou-

isiana?

There was no objection. 

f 

PERMISSION FOR COMMITTEE ON 

ARMED SERVICES TO HAVE 

UNTIL SEPTEMBER 4, 2001 TO 

FILE REPORT ON H.R. 2586, NA-

TIONAL DEFENSE AUTHORIZA-

TION ACT, 2002 

Mr. STUMP. Mr. Speaker, I ask 

unanimous consent that the Com-

mittee on Armed Services have until 

September 4, 2001 to file a report to ac-

company the bill H.R. 2586. 

The SPEAKER. Is there objection to 

the request of the gentleman from Ari-

zona?

There was no objection. 

PERMISSION FOR COMMITTEE ON 

AGRICULTURE TO HAVE UNTIL 

SEPTEMBER 4, 2001, TO FILE SUP-

PLEMENTAL REPORT ON H.R. 

2646, THE FARM SECURITY ACT 

OF 2001 

Mr. COMBEST. Mr. Speaker, I ask 

unanimous consent for the Committee 

on Agriculture to have until 5 p.m. on 

September 4, 2001 to file a supple-

mental report to accompany H.R. 2646, 

the Farm Security Act of 2001. 

The SPEAKER. Is there objection to 

the request of the gentleman from 

Texas?

There was no objection. 

f 
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PROVIDING FOR CONDITIONAL AD-

JOURNMENT OF THE HOUSE AND 

RECESS OR ADJOURNMENT OF 

THE SENATE 

Mr. ARMEY. Mr. Speaker, I offer a 

privileged concurrent resolution (H. 

Con. Res. 208) and ask for its imme-

diate consideration. 

The Clerk read the concurrent reso-

lution, as follows: 

H. CON. RES. 208 

Resolved by the House of Representatives (the 

Senate concurring), That when the House ad-

journs on the legislative day of Thursday, 

August 2, 2001, or Friday, August 3, 2001, on 

a motion offered pursuant to this concurrent 

resolution by its Majority Leader or his des-

ignee, it stand adjourned until 2 p.m. on 

Wednesday, September 5, 2001, or until noon 

on the second day after Members are notified 

to reassemble pursuant to section 2 of this 

concurrent resolution, whichever occurs 

first; and that when the Senate recesses or 

adjourns at the close of business on any day 

from Thursday, August 2, 2001 through Sat-

urday, August 4, 2001, or from Monday, Au-

gust 6, 2001, through Saturday, August 11, 

2001, on a motion offered pursuant to this 

concurrent resolution by its Majority Leader 

or his designee, it stand recessed or ad-

journed until noon on Tuesday, September 4, 

2001, or until such time on that day as may 

be specified by its Majority Leader or his 

designee in the motion to recess or adjourn, 

or until noon on the second day after Mem-

bers are notified to reassemble pursuant to 

section 2 of this concurrent resolution, 

whichever occurs first. 

SEC. 2. The Speaker of the House and the 

Majority Leader of the Senate, acting jointly 

after consultation with the Minority Leader 

of the House and the Minority Leader of the 

Senate, shall notify the Members of the 

House and the Senate, respectively, to reas-

semble whenever, in their opinion, the public 

interest shall warrant it. 

The concurrent resolution was agreed 

to.

A motion to reconsider was laid on 

the table. 

f 

CONDITIONAL ADJOURNMENT OF 

THE HOUSE TO MONDAY, AU-

GUST 6, 2001 

Mr. ARMEY. Mr. Speaker, I ask 

unanimous consent that when the 

House adjourns today it shall adjourn 

to meet at noon on Monday, August 6, 

and when the House adjourns on Mon-

day, August 6, it shall adjourn to meet 

at noon on Tuesday, August 7; and 

when the House adjourns on Tuesday, 

August 7, and on each of its successive 

days of meeting under this order, it 

shall stand adjourned until noon on 

each third successive day until it shall 

convene at 2:00 p.m. on Wednesday, 

September 5, 2001; unless the House 

sooner receives the message from the 

Senate transmitting its adoption of a 

concurrent resolution providing for the 

summer district work period, in which 

case the House, following its adoption 

thereof, shall adjourn pursuant to that 

concurrent resolution. 

The SPEAKER. Is there objection to 

the request of the gentleman from 

Texas?

Mr. MCDERMOTT. Mr. Speaker, re-

serving the right to object, I will ask 

the gentleman from Texas, the days 

the House will be in session, will they 

be pro forma sessions, no legislation 

will be brought up? 

Mr. ARMEY. Mr. Speaker, will the 

gentleman yield? 

Mr. MCDERMOTT. I yield to the gen-

tleman from Texas. 

Mr. ARMEY. Mr. Speaker, the gen-

tleman has a good point; and, yes, it 

will be only pro forma. 

Mr. MCDERMOTT. Mr. Speaker, I 

withdraw my reservation of objection. 

The SPEAKER. Is there objection to 

the request of the gentleman from 

Texas?

There was no objection. 

f 

DISPENSING WITH CALENDAR 

WEDNESDAY BUSINESS ON 

WEDNESDAY, SEPTEMBER 5, 2001 

Mr. ARMEY. Mr. Speaker, I ask 

unanimous consent that the business 

in order under the Calendar Wednesday 

rule be dispensed with on Wednesday, 

September 5, 2001. 

The SPEAKER. Is there objection to 

the request of the gentleman from 

Texas?

There was no objection. 

f 

MAKING IN ORDER MOTIONS TO 

SUSPEND THE RULES ON 

WEDNESDAY, SEPTEMBER 5, 2001 

Mr. ARMEY. Mr. Speaker, I ask 

unanimous consent that it be in order 

at any time on the legislative day of 

Wednesday, September 5, 2001, for the 

Speaker to entertain motions that the 

House suspend the rules. 

The SPEAKER. Is there objection to 

the request of the gentleman from 

Texas?

There was no objection. 
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